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WITH THE DRIFT OF BUSINESS EVENTS. 


Practical business suggestions by a practical business bank are found 
in the last monthly letter of the American Exchange National Bank, 
under the heading, ‘‘Things to Think About.”” They are as follows: 

“Would it not be well to discontinue Conventions during the war in 


order to save railroad transportation, time, money and the waste of 
food at banquets? 


“The embargoes on imports and exports recently declared. 

“Fully 200,000,000 bushels of wheat are still in the hands of farmers 
and dealers. 

“The extension of bank credits to finance the next Liberty Loan. 

“Will sufficient barges be available to utilize the New York State 
Barge Canal when navigation opens? 

“How much of Russia will Germany retain and Prussianize? 

“At the Versailles Conference our Allies adopted the American plan 
for a War Council. Let our efforts to win the war be as acceptable to 


them as our advice has been.”’ 
* * * 


War Bulletin No. 33 of the Chamber of Commerce of the United 
States discusses at length the Overman bill authorizing the President to 
rearrange the distribution of war activities between the executive bureaus 
and departments, and to employ, if necessary, additional agencies, and 
urges the passage of the bill. The impression prevails in some quarters 
that this bill grants additional power to the executive, whereas an 
analysis of it indicates that this is not true. The bill gives the President 
the power ‘‘to make such redistribution of functions among executive 
agencies as he may deem necessary.” He is empowered to “transfer 
any duties or powers from one existing department, commission, bureau, 
agency, office, or officer, to another; to transfer the personnel thereof or 
any part of it either by detail or assignment, together with the whole 
or any part of the records and public property belonging thereto, and 
to employ by executive order any additional agency or agencies and to 
vest therein the performance of such functions as he may deem ap- 
propriate. ee dee 

The magnitude of the two big financial operations which the govern- 
ment now has on hand—the War Finance Corporation and the third 
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Liberty Loan—are characterized by the financial letter of the National 
City Bank of Chicago as staggering even in these times of colossal 
undertakings. The capital proposed for the War Finance Corporation 
is half a billion dollars, says the letter, with power to issue its own securi- 
ties to the amount of four billion dollars more—the forthcoming Liberty 
Loan Will probably amount to not less than five billion dollars. To try. 
to imagine such figures and then to realize that financing the war is but 
a part of our task, is conducive to gaining some idea of the stupendous 
undertaking upon which we are engaged. It is our belief that the whole 
country is alive to the necessity of putting forth its utmost exertion to 
win the war; and that Governmental efforts to that end—financial and 
otherwise—will not fail to have the people’s united support. 
* * * 


The attitude of certain individuals on the subject of the increase of 
deposits shown by the national banks is a very unreasonable kind of 
pessimism. It bears the ear marks of disgruntled politics and not a 
disposition to be critically serviceable. If the deposits were decreasing, 
fault would be found, only of a different kind, for they would then howl 
contraction instead of inflation. As the Wollman Review puts it, no 
better index of business conditions in the country can be found than 
that furnished by the operations and statements of conditions of the 
national banks. 

* * * 

The monthly letter of the Peoples National Bank of Pittsburgh 
indicates that business is recovering in substantial manner after the 
severe trials imposed by heatless holidays. The letter then goes on to 
show the unreliability of statistics as at present compiled and used as a 
guide in government regulation of business, and also emphasizes the 
economic waste involved in the preparation of a great mass of statistical 
information required by public administrators and commissions. This 
is not a new discovery, but it has become all the more obvious since the 
assumed need in the existing emergency for the Government virtually 
underwriting the country’s financial and trade affairs. Before a world 
war was conceived as being evenly remotely possible, reviewers of com- 
mercial and financial affairs frequently called attention to this waste. 
It was most strikingly illustrated in connection with the railroads. For 
at least five years immediately preceding the outbreak of the war trans- 
portation companies were required at frequent and irregular intervals 
to furnish statistical and other information to Federal and State com- 
missions amounting literally to tons of typewritten and printed reports, 
which bulked so large as to be practically indigestible. In some in- 
stances the information required in special reports had already been 
furnished in regular reports and probably was buried under the accumu- 
lated dust of the commissioners’ offices. In other instances—notably 
the physical valuation reports of the railroads—the information obtained 
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at the cost of so much time, labor and money has become absolutely 
valueless with the lapse of time and change in economic conditions. 


* * * 


Undoubtedly the most complex problem that confronts the people of 
the United States just now is, what will be the manner of adjustment 
after the war is over, or rather, what will be the business outcome after 
peace is declared. It is not one problem, it is a variety of problems 
that will need solution. First, of course, is the vast war debt of nobody 
can guess how many billions of dollars and how it shall be handled; 
the readjustment and rehabilitation of our industrial system; the leveling 
of wages and trade with those of other countries and other questions of 
importance to all the people. It is useless to say that it is too early to 
begin a discussion of these problems. They should be considered and 
carefully considered, for their consideration will aid in the better arrange- 


ment of present conditions. 
* * * 


The present business situation is thus summarized by the monthly 
review of the National Bank of the Republic of Chicago: “Business is 
rapidly recovering its wonted activity after a series of interruptions the 
like of which has never before been experienced, or even approached. 
The continuation into February of exceptionally severe weather over 
practically the entire industrial section of the country, unprecedented 
transportation difficulties by consequence, an intermittent fuel supply, 
‘heatless’ days and sporadic labor troubles together conspired to place 
a handicap on the year’s production records that will be recouped 
only with great difficulty. In fact in a number of industries, notably 
iron and steel manufacturing, the practical effect of these influences, 
taken in conjunction with the insatiable Government demand, has been 
to extinguish the ordinary commercial demand, for the time being at 
least. Furthermore, the prolonged restriction of transportation facili- 
ties has caused a backing-up of goods in mill and factory warehouses to 
the extent that recent production has conformed very closely to the 


ability to effect shipment.” 
* * * 


A very interesting chapter of national financial history is published in 
pamphlet form by the National City Bank of New York, under date of 
March 2. The history of the greenbacks is given in comprehensive 
form; the situation in 1861 is clearly discussed; the first war loans are 
described; the disagreements between the Secretary of the Treasury and 
the bankers of the country are brought out; the suspension of specie 
payments is shown; the state bank currency is discussed. The first 
legal tenders the further issue of greenbacks and permanent financing 
are also touched upon, and the questions of paper money prosperity, the 
panic of 1873, lessens from civil war experience, the alternative to 
inflation, the gold reserve and present day finances are lucidly and 
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clearly discussed. We have no authority to make the announcement, 
but it is to be presumed that a copy of the pamphlet will be sent to 


anyone who requests it. 
* * * 


The campaign for the third Liberty Loan will begin April 6, the anni- 
versary of the date the United States entered the war against Germany. 
Secretary of the Treasury McAdoo urges that the campaign should begin 
with great demonstrations of patriotism in every city, town and hamlet 
in the United States, and that every American should pledge anew to his 
government the full measure of his resources. Following is the Secre- 
tary’s statement: 


“The campaign for the Third Liberty Loan will be opened on the 6th of 
April, 1918, the first anniversary of the declaration of a state of war be- 
tween the United States and Germany. 

The amount, terms and conditions of the loan have not yet been de- 
cided because these features are dependent upon further legislation. 

I expect to ask the Congress at an early date to grant the necessary 
additional authority. 


Of course the opening date of the campaign is somewhat dependent 
upon the new legislation, but it is hoped and believed that the matter 
can be considered and determined in ample time to begin the campaign 
on the date suggested. 


April 6th will forever be a consecrated day in American history, and it 
seems peculiarly appropriate that the opening of the second year of our 
participation in this war for the honor and rights of America and the 
freedom of the world should be celebrated with a nationwide drive for 
another Liberty Loan. 


The campaign should begin with great demonstrations of patriotism in 
every city and hamlet in the country that will truly express the spirit of 
aroused America. On this date every American should pledge anew to his 
Government the full measure of his resources and resof[ve to make every 
required sacrifice in the same fervent spirit that impels our gallant sons in 
the trenches of France and on the waters of the Atlantic to shed their 
blood in America’s sacred cause. 


To carry forward America’s essential part in this war for righteousness 
and justice every man and woman in the country must lend their avail- 
able means to the Government and I know of no more fitting time for such 
a patriotic response to the call of duty than the beginning of the second 
year of the war. 


The campaign in all probability will last three of four weeks and an- 
nouncement of the opening date is made at this time in accordance with 
my promise to make public all matters connected with the loan as soon as 
determined and in order that ample time may be given every community 
to prepare for the event. 


I earnestly hope that parades and patriotic meetings will be held in all 
parts of the country. 

The Treasury Department will endeavor to make the observance of the 
anniversary of the declaration of war as memorable as was the patriotic 
observance during the second Liberty Loan campaign of Liberty Day on 


the 24th of October, 1917.” 
SSESESESEAELESELES 





EDITORIAL 
GIFT NOTE UNENFORCEABLE. 


In this issue is published a decision, which shows how a woman lost 
$5,000 because of the fact that her father, who intended to make her a 
present thereof, attempted to do through the medium of a promissory 
note that which could only be done through the medium of a will. 

The facts are interesting. It appears that on a certain occasion one 
William Wiles made a request of his daughter, a Mrs. Edwards, for 
the sum of 5 cents. She told him that she did not have such a coin with 
her but that she did have a 25 cent piece. Her father thereupon asked 
her to give that to him, which she did, and he then handed her a promis- 
sory note signed by him and payable to her order for the sum of $5,000. 
The note was dated September 14, 1896, and it was payable six years 
after date. Three times thereafter,at intervals of about six years each, the 
father indorsed the following words upon the note: ‘I renew the within 
note with the understanding that there is ‘to be no interest on the same.” 

It appeared that there was no valuable consideration for the making 
and delivering of the note beyond the 25 cents which the payee had given 
to her father. And it appeared that his object in requesting the 25 
cents was to make certain that the note would be binding. The payee 
understood, at the time of the transaction, that the note was given to her 
because her father had previously advanced some money to her brother 
and was desirous of having his children benefit equally in the division 
of his estate. It also seems that the parties understood that the note 
was not to be paid until after the maker’s death. 

After the death of William Wiles the note above described was pre- 
sented as a claim to his executors and by them rejected. And it was held 
by the Surrogates Court, into which the matter was brought, that the 
executors had acted properly in rejecting the claim. 

If a person owns a promissory note signed by another party he may 
give that note to a third party, if he so desires, by simply delivering it to 
the third party, properly indorsed. If he has a sum of money and desires 
to give it away he may do so by simply delivering the money to the object 
of his generous intention. But he cannot give a sum of money away by 
merely delivering to the contemplated donee an instrument in writing 
promising to pay the money at some future date. The reason for this is 
that, in order to constitute a valid gift, the law requires that there must 
be a delivery to the donee of the subject matter of the gift. Where the 
maker merely delivers his promissory note to the payee, without con- 
sideration, the subject matter of the intended gift is the amount of 
money which the note promises to pay, and there being no delivery of the 
money to the donee, there can be no valid gift. It was perfectly clear 
that the 25 cents which the payee of this note gave to her father did not 
constitute in any way a sufficient consideration for the note. In fact 
the maker of the note in all probability did not look upon it as considera- 
tion; he seemed rather to have the artless notion that the passing of this 


oe fe nee ne oY 


Sa Le eae 





152 THE BANKING LAW JOURNAL 


piece of silver constituted a formality or ceremony, which would render 
the note binding upon his estate, despite the lack of real consideration. 
The court calls attention to the fact that, if a note, given under the 
circumstances here recited, could be enforced against the estate of the 
maker, it would be given the same operation and effect as a will which, 
as everyone knows, in order to be valid, must be executed in strict con- 
‘ formity with the statutes applicable thereto. 


ONE MORE ARGUMENT IN FAVOR OF THE TRUST COMPANY 
EXECUTOR. 


Much of the litigation involving decedents’ estates has to do with the 
question whether the executor is or is not personally liable for some 
particular loss which the estate has sustained. 

It is always interesting in cases of this kind to make comparisons be- 
tween the course followed by the executor and the course which a trust 
company in the same situation might have been expected to follow. 

A recent decision by the Prerogative Court of New Jersey,In re Slater’s 
estate, 102 Atl. Rep. 384, is based upon a controversy between an estate 
and its executor as to which should be responsible for a certain disburse- 
ment made by the executor in the course of his duties. 

The details of the dispute and the conclusion of the court may be read 
in the following quotation from the opinion: 

“The sixth item of the decree under review charges the executor with 
$300. A firm of attorneys in Baltimore was employed by the executor 
to procure funds of testator which were on deposit in a bank of that city. 
The Baltimore attorneys took the necessary proceedings for that purpose 
in the Baltimore probate court, and remitted the funds less $500 which 
they charged for their services. The executor, believing the charge 
excessive, has sought to recover a part of it from the Baltimore attorneys 
but without success, owing chiefly to the pecuniary irresponsibility of 
the Baltimore attorneys. It appears to be conceded that any amount 
in excess of $200 was an excessive charge by the Baltimore attorneys. 
The decree of the orphans’ court has accordingly refused to allow the 
executor credit for the $300 excessive charge made by the Baltimore 
attorneys. As those attorneys deducted their fees and thus rendered the 
payment by the executor involuntary, this surcharge by the orphans’ 
court was necessarily based on the negligence of the executor. That 
negligence, if it existed, consisted in the want of care on the part of the 
executor in the selection of the Baltimore attorneys and the failure to 
contract in advance touching their charges. The evidence clearly dis- 
closes a want of such care in the selection of the Baltimore attorneys as is 
often exercised and possibly as should always be exercised in like cir- 
cumstances, for they were strangers to the executor and his New Jersey 
proctor, and no inquiry was made touching their standing. But they 
were licensed attorneys regularly engaged in the practice of law in Balti- 
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more and as such were represented to the public as worthy of its confi- 
dence, and as practicing attorneys they were necessarily amenable to the 
courts of Maryland for their professional conduct. There is no evidence 
of bad faith in their employment, nor was their fee shared or agreed to be 
shared with either the executor or his New Jersey proctor. The failure 
of the executor to make inquiries touching their integrity or responsi- 
bility was an honest error of judgment in so far as it was error. Nor is it 
doubted that an honest effort has since been made by the executor to 
recover from these attorneys the amount of their excessive charge. In 
these circumstances I am unable to believe that the loss can be properly 
charged to the executor.” 

A trust company acting as executor in these circumstances would not 
have been obliged to deal with strangers. The transaction would prob- 
ably have been handled through the attorneys for some Baltimore banking 
institution and this bit of litigation would never have been. heard from. 

SRESESESECESESESEZ 


CHECK COLLECTED ON FORGED INDORSEMENT— 
COLLECTING BANK RELEASED FROM LIABILITY. 


A bank, which collects a check on a forged indorsement, is ordinarily 
liable for the amount to the drawee bank or to the real owner of the 
check. It is possible, however, for a collecting bank to be released from 


a liability of this sort through action on the part of the drawer, although 
the latter had no intention of bringing about such release. Such an 
incident occurred in Cherbonnier v. Citizens’ National Bank, a Texas 
decision, which may be found on a subsequent page. 

The plaintiff, who was the agent and manager of a milling company, 
in the regular course of his duties drew a check. payable to one Baker. 
Before the check was delivered to Baker, it was stolen from the plaintiff's 
office by some person who forged Baker’s indorsement thereon and col- 
lected the check through the defendant bank. When the check was re- 
ceived by the drawee bank it was charged to the account of the milling 
company and it appeared that the plaintiff acquiesced in such action on 
the part of the bank and took the check up himself. He then brought suit 
against the defendant bank on the ground that he was the real owner of 
the check and that the defendant had collected the money due thereon and 
paid it over to one not entitled to it on a forged indorsement. It was 
held that the plaintiff could not hold the defendant bank liable. His 
inability to recover was directly due to his act in permitting the check to 
be charged to the drawer’s account by the drawee bank. 

In the first instance the drawee bank was responsible to the drawer 
under the rule that a drawee bank can not charge against a depositor’s 
account a check which it has paid bearing a forged indorsement. And if 
the drawee bank had been compelled to make good the amount it could 
have reimbursed itself by recourse on the defendant bank. The defendant 
would be responsible to the drawee because, by its indorsement of the 
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check, it had warranted the genuineness of all prior indorsements. But 
the court held that, when the plaintiff permitted the drawee bank to 
charge the check against the company’s account, he thereby ratified the 
entire transaction and could not thereafter fasten liability upon the 


defendant. 
SSESESESELETEIESES 


ACKNOWLEDGMENT BY TELEPHONE. 


An acknowledgment of a deed or other instrument, requiring acknowl- 
edgment, if taken over a telephone, is invalid. It has been repeatedly 
soheld. The most recent holding of this character is found in the case of 
Roach v. Francisco, 197 S. W. Rep. 1099. It was here brought out that 
the Tennessee statute requires that, where a deed or other instrument is 
executed by a husband: and wife, the notary or other officer before whom 
the document is acknowledged must privately examine the wife con- 
cerning the question whether her execution of the same is voluntary and 
whether she has a knowledge of its contents. Under this statute it was 
held in the case above mentioned that an acknowledgment by a married 
woman, taken over the telephone, without the examination called for by 
the statute, was void. 

The court said: ‘“‘We know, as a matter of history, that the Legisla- 
ture did not contemplate that this solemn act would be done by telephone, 
for the reason that there were no telephones when the statute was 
enacted, in 1715, 1813, 1833.” 


SALE OF NOTE BY CASHIER MUST BE RATIFIED BY DIRECTORS. 


In the State of Missouri, when one bank purchases a promissory note 
or other obligation from another bank, it must first assure itself that the 
board of directors of the selling bank has, prior to the transaction and at 
a regular meeting, authorized the transfer. If the purchasing bank does 
not take this precaution and it turns out that proper authority had not 
been granted by the board, then the transfer is a nullity and the pur- 
chasing bank will not be permitted to enforce it. 

. The statute which makes this the law of Missouri reads as follows: 
“The cashier (of a state bank) or any other officer or employe shall have 
no power to indorse, sell, pledge or hypothecate any notes, bonds or other 
obligations received by said corporation for money loaned, until such 
power and authority shall have been given such cashier or other officer or 
employe by the board of directors in a regular meeting of the board, a 
written record of which proceedings shall first have been made. * * * 
And all acts of indorsing, selling, pledging and hypothecating done by 
said cashier, or other officer or employe of said bank, without the au- 
thority from the board of directors, shall be null and void.” 

This statute was applied in the case of Bank of Kirksville v. Sloop 
recently decided by the Kansas City Court of Appeals and published in 
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thisissue. It appeared that the defendants had executed to the Farmers’ 
State Bank of Greentop a note for $4,000, bearing 8 per cent. interest and 
due in ninety days from its date, July 26, 1915. On August 2, 1915, the 
note was transferred to the plaintiff, Bank of Kirksville, by the following 
indorsement : 

“Without recourse. Farmers’ State Bank of Greentop, by W. L. 
Young, Cashier.”’ 

It appeared that prior to this transfer there had been no action on the 
part of the board of directors of the Farmers’ Bank, as required by the 
statute above quoted. It did appear, however, that subsequent to the 
transfer and on August 30th, 1915, the following entry was made in the 
record of a meeting of the directors: ‘‘Notice was taken of cash discount 
and approved that John Sloop guardian and curator of N. L. Caster et al. 
note to bank of Kirksville for $4,000 same being assigned without re- 
course on us.” 

In the action, which the plaintiff bank brought on this note, it was 
contended that, although there had been no prior authorization by the 
board, the plaintiff’s rights in the note were saved by the subsequent 
ratification of the transfer. 

The court answered this contention with the following statement: 
“Plaintiff asserts the validity of an act of the directors done after the 
cashier’s indorsement, which the statute directs shall be done before, 
and, if not, the act declared to be ‘null and void.’ There cannot be 
ratification in such circumstances.” 

And so it was held that the plaintiff could not collect on its $4,000 note. 


ESESESESESESEESESESES 
RIGHT OF BANK TO RECOVER ON STOLEN NOTE. 


The question whether a bank could enforce a promissory note, which 
it discounted in good faith, where it appears that the note was wrongfully 
taken from the maker, and that blank spaces therein were filled in with- 
out authority, prior to its transfer to the bank, is brought up in a recent 
Georgia decision, Atlanta National Bank v. Bateman, published among 
the legal decisions in this issue. 

It appeared that the defendant, who signed the note as maker, went to 
Atlanta, Ga., about October 1, 1914, for the purpose of collecting some 
$700, owed to him by a concern known as Goodwyn & Co. Goodwyn 
informed the defendant that, while he did not have the money, he could 
get it if the defendant would sign a note, which might be discounted with 
the plaintiff bank. The defendant thereupon signed a printed note form 
in which the blank spaces had not been filled out. After signing this 
blank form he changed his mind about the matter and decided not to 
deliver it, but Goodwyn snatched the note up and placed it in his safe. 
A few days later the note was filled out for $214.60, payable to the order 
of Goodwyn & Co., and was indorsed and discounted with the plaintiff 
bank. 
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The general rule as to the right to enforce an instrument issued under 
circumstances similar to these here outlined is expressed in the following 
provision of the Negotiable Instruments Law: ‘‘Where an incomplete 
instrument has not been delivered, it will not, if completed and nego- 
tiated without authority, be a valid contract in the hands of any holder, 
as against any person whose signature was placed thereon before de- 
livery.”” The court held, however, that the rule here expressed would 
not operate to protect the maker of a note in all cases. The cases wherein 
the maker is not protected are those cases where it appears that the in- 
strument has been put into circulation as a result of negligence on the 
part of the maker. 

As expressed in the case of Burson v. Huntington, 21 Mich. 416: 
“There may be cases where the culpable negligence or recklessness of the 
maker in allowing an undelivered note to get into circulation might 
justly estop him from setting up non-delivery, as if he were knowingly to 
throw it into the street, or otherwise leave it accessible to the public, 
with no person * * * to guard against its abduction under circum- 
stances when he might reasonably apprehend that it would be likely to 
be taken.” 

So, following the authorities above referred to, in the case under dis- 
cussion it was held that the right of the plaintiff bank to enforce the note 
involved in this suit, depended upon the question whether the defendant 
was chargeable with negligence in permitting the note to get into Good- 
wyn’s hands and eventually into the possession of the bank. In as much 
as this question had not been raised in any manner in the trial court, a 
judgment in favor of the defendant was reversed and the case was re- 
manded in order that a proper finding on that point might be made. 


DEAK 4K ADK EDK OK 4K OK DK 


NO LIMITATION ON BANK’S UNITED STATES BOND PURCHASE. 


It is provided by statute in Minnesota that no bank organized under 
the laws of that state shall permit any person, corporation or copartner- 
ship to become indebted to it in a sum exceeding 15% of the bank’s 
capital actually paid in and its actual surplus fund. 

One of the stockholders of the South Side State Bank recently brought 
an action against the bank to compel it to sell a sufficient amount of its 
holdings in United States Bonds to reduce the amount thereof to 15% 
of the bank’s combined capital and surplus? The plaintiff's contention 
was that through the purchase of these bonds the United States had 
become indebted to the bank in a sum exceeding 15% of the bank’s 
capital and surplus, in violation of the statute above referred to. 

Without the slightest hesitation the court decided that the statute had 
no application whatever to the situation presented here and that this 
action could not be maintained. In reaching this conclusion the court 
made the following remarks: ‘Did the Legislature intend, when it 
limited the total liabilities to’a state bank, as principal, surety, or in- 
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dorser, of any person, corporation, or copartnership, to forbid the bank 
to purchase the bonds of the United States in an amount in excess of 15 
per cent. of the bank’s capital and surplus? We answer this question in 
the negative. The purpose of the limitation of the statute is clear. It 
is well known that many banks have met disaster through large loans to a 
single individual, copartnership, or corporation, whose business officers 
of the bank were often closely connected with. The object of the Legis- 
lature plainly was to prevent disaster to or embarrassment of the bank by 
loaning a large portion of its funds to any one business concern, whether 
an individual, corporation, or copartnership. The suggestion that the 
provision of the statute was also designed to prevent a monopoly of the 
credit facilities of rural banks, thus insuring extension of credit to as 
large a number as possible, is answered by other provisions of the 
statute. Except the reserve the bank is required to keep on hand, there is 
absolutely no limitation on the amount it may loan to any particular 
class of borrowers, or on any particular class of securities. When we 
consider the evil which it was the object of the Legislature to remedy, 
and the fact that bonds of the United States are recognized by our stat- 
utes and by everybody as the very safest investments, we have no hesi- 
tation whatever in deciding that the Legislature did not intend by the 
provisions quoted to limit the amount of the United States bonds that a 
state bank might purchase or hold. We do not consider the point doubt- 
ful enough to demand further discussion or to require reference to the 


decided cases. They are readily available, and are all in accord with the 
view we take.”” The decision is Trumer v. South Side State Bank and 
is published among the legal decisions in this issue. 


KP XP Xt Xt Kt Kd Ko Kd KG 


BANK DEFRAUDED THROUGH FORGED INDORSEMENTS. 


The facts in a recent New York Supreme Court decision, Manufac- 
turers’ Bank v. Prudential Insurance Co., published in this issue, present 
the story of an interesting and successful bank swindling operation. 

One Bayliss was an assistant superintendent of the defendant insurance 
company and represented it in the City of Cohoes, New York. While in 
the employ of the company he evolved a scheme for acquiring money 
without doing any legitimate work for it, which resulted in throwing upon 
the plaintiff bank a loss of more than $5,000. 

The plan involved the forging of death claims against the insurance 
company. The agent would wait until some policy holder desired to 
surrender his policy to the company for cancellation. Then, instead of 
sending the policy in for cancellation, he would forward the policy along 
with a forged physician’s certificate, certificate of burial and other papers 
necessary to support a claim based upon the death of the policy holder. 
Upon receiving the company’s check for the amount of the claim he would 
forge the payee’s indorsement, indorse the check with his name as assist- 
ant superintendent and then cash it at the plaintiff bank or deposit it 
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to the credit of his personal account. In some instances, apparently for 
the purpose of lending an air of genuineness to the transaction, he would 


use an ‘‘x”’ mark for the payee’s indorsement and sign his name thereto 
as witness. 

In all, the agent put through 19 of these checks, aggregating $5,541.57 
and for this amount the bank brought suit against the insurance company. 
It was held that the bank was not entitled to recover. The principal 
reasons for deciding against the bank were that the forged indorsements 
on the checks did not operate to transfer title to the bank and that there 
was no contractual relation between the bank and the insurance com- 
pany, that is to say the bank was dealing with Bayliss as an individual 
and not as the agent of the insurance company. 

The decision shows that, no matter how careful a bank may be in pay-. 
ing out money, it is still possible for it to be defrauded. In this instance 
the bank made no attempt to ascertain the genuineness of the payee’s 
indorsement. On this point it relied entirely upon the fact that the 
checks were also indorsed by Bayliss and as a matter of banking practise 
it was undoubtedly justified in placing such reliance in the agent. It 
appears that the bank could have protected itself only by conducting 
an investigation for the purpose of ascertaining the genuineness of the 
payee’s indorsements and, in the circumstances here involved, this is an 
extremity to which the average bank would not be likely to go. 


USURY AND NATIONAL BANKS. 


The National ‘Banks have been repeatedly warned against the taking 
of usurious interest by the Comptroller of the Currency. The latest 
warning is found in a circular sent out from the Comptroller’s office 
under the date of February 27. 

This circular calls the attention of national banks to an order entered 
in the supreme court of Erie County, New York, overruling a demurrer 
to a complaint in an action to recover twice the amount of usurious 
interest paid to the bank, under section 5198 of the United States revised 
statutes. It is stated in the circular that the case was settled out of 
court upon the payment of $17,000 by the bank. 

The details of the transaction involved in the litigation referred to in 
the Comptroller’s circular may be read in an article published on subse- 
quent pages of this issue. 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


CRIMINAL PROSECUTION OF DIRECTOR 
FOR OVERDRAWING ACCOUNT. 


State v. Scarlett, Court of Errors and Appeals of New Jersey, October 1%, 1917, 102 Atl. Rep. 160. 


The defendant, a director of a trust company, drew an overdraft 
check on his account and had it certified by the trust company’s 


treasurer. When the check came back to the trust company it was 
not marked “paid” in the usual manner. It was paid from the 
bank teller’s cash and placed in a safe deposit box in the company’s 
vault. It was held, nevertheless, that in legal fact there was a pay- 
ment of the check and that the director was guilty under the New 
Jersey Statutes of overdrawing his account. 

Error to Supreme Court. 

John B. Scarlett was indicted under Crimes Act, §171, and from a 
judgment affirming conviction, he brings error. Affirmed. 

See, also, 102 Atl. 162. 

Conover English, of Newark (McCarter & English, of Newark, on the 
brief), for plaintiff in error. John A. Bernhard, of Newark (J. Henry 
Harrison and Wilbur A. Mott, both of Newark, on the brief), for the 
State. 

Swayze, J. Wethink the judgment was properly affirmed, and should 
add nothing but for the further argument here which calls for some 
amplification of the reasons given by the Supreme Court. 

The indictment was under section 171 of the Crimes Act against a 
director of a trust company for overdrawing his account. The peculiar- 
ity of the case is that the overdraft was by means of a certified check, 
although the depositor’s account was not good for the amount. The 
certification was by the treasurer of the trust company. The check came 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §364. 
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back to the trust company in due course through other banks, was taken 
by the treasurer out of the paying teller’s cash, and placed in a safe 
deposit box in the trust company’s vault. It is not questioned that the 
holder of the check received the money thereon, nor that the funds of the 
trust company were short by that amount, but it is argued that the check 
was never in fact paid by the trust company, since it was never stamped 
paid in the usual way, but held by the treasurer as if it were his own, and 
the suggestion is that he robbed other depositors to make the payment, 
and that, whatever crime the treasurer may have committed, the present 
defendant was not guilty of an overdraft under section 171. 

The Supreme Court held that the certification of the check was in 
effect payment. With this we agree. The importance of the question 
justifies further remark. The question now is not that which often arises 
as to the effect of a certified check as payment of a debt from drawer to 
holder and a discharge of the drawer from liability. The answer to that 
question may depend on whether the certification is at the request of the 
drawer before the check is issued, or at the request of the holder after 
the check is issued. Times Square Auto Co. v. Rutherford National 
Bank, 77 N. J. Law, 649, 73 Atl. 479, 134 Am. St. Rep. 811. The ques- 
tion here is not as to the effect of the check as payment between others, 
but whether the check has itself been paid by the bank. We think it is 
settled in other jurisdictions, for reasons that command our assent, that 
after a drawer of a certified check has parted with it, the situation as to 
him is “‘precisely as if the bank had paid the money on this check instead 
of making a certificate of its being good.” The language is quoted from 
the opinion of Judge Peckham in First National Bank of Jersey City v. 
Leach, 52 N. Y. 350, 11 Am. Rep. 708, and is justified by the authorities 
he cites; the opinion itself was concerned with the same question that we 
dealt with in the case already cited, and was there referred to by us 
as authority. 

It is argued, however, that Smith’s certification could not amount to 
payment by the bank, since he was without authority to certify a check 
when the drawer’s account was not good for the money. Trust com- 
panies, under our statute, are authorized to receive money on deposit 
to be subject to check or to be repaid in such manner and on such terms 
as may be agreed upon by the depositor and the trust company; and, in 
view of our own decisions, we must take notice of the fact that they doa 
banking business. Mechanics’ National Bank v. Baker, 65 N. J. Law, 
549, 48 Atl. 582. It is too late now to claim that banks (or trust com- 
panies doing a banking business) may not certify checks. If it is neces- 
sary to prove that the secretary and treasurer of a trust company has, 
by virtue of his office, powers as great and extensive as the powers of a 
cashier of a bank, such proof is present, since it is proved and not dis- 
puted that the secretary and treasurer was also the manager of this trust 
company. The question then is, What is the effect of a certification by 
one clothed with these powers when the depositor’s account is not in fact 
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good for the check? It must be conceded that no power to overcertify is 
to be implied; if the power exists, it must be by the express action of the 
board of directors or of the stockholders or by a course of dealing ac- 
quiesced in by the directors or stockholders. No express authority is 
shown in this case, and we are therefore face to face with the question 
of the effect on the liability of the trust company of an unauthorized 
certification by the secretary and treasurer. This question was presented 
50 years ago and decided by the Supreme Court of the United States 
following earlier cases in New York, and resting upon well-established 
principles of the law of agency and the law of estoppel. Merchants’ 
Bank v. State Bank, 10 Wall. 604, 644, 645, 19 L. Ed. 1008; Farmers’ & 
Mechanics’ Bank v. Butchers’ & Drovers’ Bank, 14 N. Y. 623; Id., 16 
N. Y. 127, 69 Am. Dec. 678; Meads v. Merchants’ Bank of Albany, 
25 N. Y. 143, 82 Am. Dec. 331. These cases were thoroughly discussed 
both by eminent counsel and by the court. It is unnecessary to repeat 
the arguments. It is enough to quote from the federal case to indicate 
the principle that governed: 


” 


“if the contract can be valid under any circumstances,” says the 


court, “an innocent party in such a case has a right to presume their 
existence, and the corporation is estopped to deny them.” ‘“Corpora- 
tions are liable for the acts of their servants while engaged in the business 
of their employment in the same manner and to the same extent that 
individuals are liable under like circumstances. Estoppel in pais pre- 


supposes an error or a fault and implies an act in itself invalid. The rule 
proceeds upon the consideration that the author of the misfortune shall 
not himself escape the consequences and cast the burden upon another.” 
“Those who created the trust, appointed the trustee and clothed him 
with the powers that enabled him to mislead, if there were any mislead- 
ing, ought to suffer rather than the other party.” 


Upon these principles the trust company must beheld. It put Smith 
in the position where he had power to certify checks when the depositor’s 
account was good for the amount. Whether it was good or not was a fact 
known to him. Innocent parties who took the check relying on his 
certification ought not to suffer, since they had necessarily to rely upon 
the statement of the officer charged with the duty. The trust company, 
having put him in a position to mislead, is estopped to deny the truth of 
his statements. This reasoning applies only to the case of an innocent 
holder and not to Scarlett himself. The holder in this case is not shown 
to have been other than innocent, and as to him the certification was 
equivalent to payment. It is, however, not necessary to rely on the 
certification as equivalent to payment, since the check was in fact paid. 
Smith testified and was uncontradicted, that he took the check from the 
paying teller’s cash. This of itself would require an inference that it had 
been paid and was carried as a cash item; it hardly needed Smith’s 
positive testimony that the check had been paid by the trust company. 
The fact that instead of stamping it ‘‘paid”’ he put it in the safe deposit 
box is not material. The holder had had his money and that is payment. 





















162 THE BANKING LAW: JOURNAL 


Counsel for the defendant argues that if the check was paid by cash 
received from some other depositor, it was paid by that depositor rather 
than by the trust company. This is obviously fallacious, since the title 
to all money deposited passes with the deposit to the trust company, 
which thereupon becomes debtor to the depositor. The source of the 
cash is unimportant; it was the obligation of the trust company by reason 
of its certification that was satisfied, and it must be assumed that it was 
satisfied with the trust company’s money. The necessary result was 
that Scarlett’s account was in fact overdrawn. 

One of the questions that arose was whether Smith had applied a cer- 
tain check properly. Scarlett claimed it should have gone to his credit. 
Smith had applied it to what he said was an existing indebtedness of 
Scarlett. The judge in the course of his charge told the jury that Smith 
was corroborated in his testimony regarding the application made by 
him of the $3,000 check by Mr. Ferguson. If this was anything more 
than mere comment, it was certainly harmless to the defendant. His 
own claim was that Smith had misapplied the money. Proof that it had 
been applied elsewhere than to his account was proof of just what he 
claimed. 

The judgment must be affirmed. 


GIFT NOTE UNENFORCEABLE. 


In re Wiles, New York Supreme Court, December 19, 1917, 168 N. Y. Supp. 940. 


The maker of a note for $5,000 delivered it to the payee, his 
daughter, requesting her at the time to give him the sum of 25 
cents in order to make the note binding. There was no other 
consideration for the note. After the maker’s death it was held 
that the same could not be enforced against his estate. 


Proceeding upon the final judicial settlement of the accounts of 
William W. Wiles and another, as executors of William Wiles, deceased. 

George M. Albot, of Fonda, for executors. 

Fred Linus Carroll, of Johnstown, for claimant. 

Myers, S. The question presented for determination on the ac- 
counting in the above-entitled estate arises upon a claim presented by 
Emma Wiles Edwards, based upon a promissory note of which the fol- 
lowing is a copy: 

“$5,000.00. 


“Six years after date for value received, I promise to pay to the order of 
Mrs. Geddes H. Edwards, five thousand dollars. 


“Dated, Fultonville, September 14, 1896. William Wiles.” 
The claimant and the payee named in said note are one and the same 
person. A verified claim for the amount stated in said note was pre- 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §133. 
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sented by the payee named therein and rejected by the executors. The 
facts relating to the giving of said note are undisputed, and are these: 

On the day on which said note bears date, William Wiles, the father 
of the claimant, came to her and asked her for five cents. She told him 
she did not have it, but had a quarter, whereupon her father then asked 
her to give that to him, which she did, and he then handed to her the note 
in question, saying that he wanted the money in order to make it binding. 
That at that time she was visiting in Fultonville, her home being in St. 
Louis. That at that time her father was owing her no money, and she 
had rendered him no services, and prior thereto her father never sug- 
gested to her the giving of such note and she had never thought of his 
doing so. That no business transaction had taken place between her 
and her father previous thereto. That at the time of giving the note 
there was some talk about its payment, and that she understood it was 
to be paid after his death. That the note remained in her possession 
from that time, with the exception that on three occasions, viz. August 
6, 1902, August 27,1908, and August 26, 1914, her father had the note 
and indorsed thereon a renewal in each case in the following words: “I 
renew the within note with the understanding there is to be no interest 
on the same’’—which renewal in each case was signed by said maker. 
The note was rejected, and is contested on the ground of failure of suffi- 
cient consideration for its making and delivery, and that it was intended 
only to operate as a testamentary act. 

It is clear that there was no valuable consideration for the making 
and delivery of the note beyond the 25 cents, and it is clear that the 
passing of said sum between the parties was not considered by either as 
the actual consideration for the making of the note, but was intended as a 
mere form thought by the maker necessary and sufficient to make the 
note valid. The payee understood at the time that the note was given 
to her, because her father had previously advanced to her brother some 
money. The father no doubt felt under some moral obligation to provide 
for this daughter to the extent of the amount of the note, but does not 
appear to have been under any legal obligation to pay her such sum, or 
any sum whatever. The note appears on its face to have been given for 
“value received,” but the presumption arising from such recital is over- 
come by the undisputed facts, and the consideration for the making 
and delivery thereof accordingly was meritorious only. 

I think the rule may be stated to be that where a party is under no 
legal obligation to pay money to another, and there is no valuable con- 
sideration for the promise to do so, a contract or an agreement to pay will 
not be rendered valid by putting it in the form of a promissory note. 
The delivery of the note was intended to work as a gift at some future 
date of the sum of $5,000. It amounted simply to a promise of Mr. Wiles 
to pay at such time such sum (as between the parties the time of such 
payment was intended to be after the maker’s death). The rule re- 
specting such a transaction, based upon a meritorious consideration 
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only, was laid down in Harris v. Clark, 3 N. Y. 93, 51 Am. Dec. 352, in 
which it was stated: 
“That a voluntary promissory note without consideration is not, as 


the law now stands, the subject of a valid gift by the maker, either as a 
present donation or as a gift to take effect at the death of the donor.” 


And the general principle is well established that: 


“In no case whatsoever will courts of equity interfere in favor of mere 
volunteers, whether it be upon a voluntary contract, or a covenant ora 
settlement, however meritorious may be the consideration, and though 
they stand in relation of wife or child.”” Story, Eq. Juris. §1148. 

The law seems well settled that a meritorious consideration, or the 
duty even to provide for a wife or child, is not sufficient to support an 
executory contract. The note in question amounted simply to a promise 
to pay and was an executory contract only, and such voluntary promise 
cannot be enforced against the donor in his lifetime, nor after his death 
against his executors or administrators. This rule is supported in the 
matter of Whitaker v. Whitaker, 52 N. Y. 368, 11 Am. Rep. 711, and has 
been followed. The law seems also to be well settled that natural love 
and affection do not constitute a sufficient consideration to support 
an executory contract, and that the purpose of equalizing the distribution 
of the maker’s estate among his children is not sufficient consideration 
for the making of a note. This was so stated in Hadley v. Reed, 12 N. 
Y. Supp. 163. 

The note in question being without a valuable consideration, or any 
consideration sufficient to make it a valid claim against his estate,the 
claimant can have no standing as a creditor against her father’s estate. 
The note in question was clearly intended to operate as a gift, at the 
death of the maker, of the sum stated therein. If the note had been one 
held by the father against the daughter, or a note held by him against a 
third person, the delivery thereof by him to the claimant would undoubt- 
edly have satisfied the elements necessary to constitute a valid gift; but 
the mere delivery by him of an instrument without a valuable considera- 
tion, whereby he promised to pay at a future date, did not amount to 
such a gift of the sum intended to be given as would satisfy the legal re- 
quirements necessary to complete a gift. While the intention of the 
donor was to give to claimant the sum of money mentioned, there was 
lacking a present delivery thereof with a renunciation by him of dominion 
and control thereover. This act on his part amounted to nothing more 
than an attempt to effect a testamentary provision, and in that respect 
was ineffectual and void, and must fail in that respect also for want of 
observance of the statutory requirements necessary for the making and 
attesting of a last will and testament. 

The case of Ferry v. Stephens, 66 N. Y. 321, cited by claimant in 
support of her claim, is not in point, for in that case claimant entered 
into a contract for the purchase of real estate and obligated herself to 
pay a stipulated sum of money, but during the lifetime of the other 
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party to the contract he receipted in full to her for the purchase price; 
the court holding that the contract did not operate as a gift of the land, 
but the receipt operated as a valid and complete gift of the debt, freeing 
the second party from obligation to pay the sum and entitling her to the 
right of conveyance as though she had in fact paid. In that case it was 
held the contract no longer remained executory. 

I am unable to hold that the note in’ question operated as a valid 
gift to the claimant of $5,000, and consequently cannot consider seriously 
the contention of the claimant that it did and that the maker during his 
lifetime occitpied the position of a trustee, holding said sum only in trust 
for her. 

It is further contended by the claimant that it was the unquestioned 
intention and purpose of the decedent that the claimant should be paid 
$5,000, and that this intention should be carried out. The intention of 
the decedent would be given serious consideration and would be of 
considerable weight in construing an instrument which might be legiti- 
mately held to be a will, but in the case of the note in question the ques- 
tion of the intention of the maker cannot and does not enter. I must 
hold that the note in question, having been given without a valuable or 
sufficient consideration, is not a valid obligation against the estate of 
William Wiles, and neither did it amount to nor effect a valid gift of 
the sum mentioned therein. 

Decreed accordingly. 


CHECK PAID ON FORGED INDORSEMENT. 


National Bank of Commerce v. Fish, Supreme Court of Oklahoma, December 11,1917. 169 Pac. Rep. 
1105. 


A bank which pays a depositor’s check bearing a forged indorse- 
ment cannot charge the same against the depositor’s account. In 
such a case the bank is not excused from liability because the de- 
positor fails to give it prompt notice upon discevering the fraud 
where it appears that the forger had disappeared before the de- 
positor had discovered the forgery, leaving no property. 


Commissioners’ Opinion, Division No.1. Error from Superior Court, 
Logan County; S. S. Lawrence, Judge. 
. Action by C. O. Fish against the National Bank of Commerce, the 
Pauls Valley National Bank, and the First National Bank of Wynne- 
wood. Judgment in favor of other defendants, and for plaintiff against 
National Bank of Commerce, and it brings error. Affirmed. 

Devereux & Hildreth, of Guthrie, for plaintiff in error. Tibbetts & 
Green, of Guthrie, for defendants in error. 

Day, C. C. O. Fish was engaged in the farm loan business at Guthrie, 
and was a regular depositor of the National Bank of Commerce. It seems 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §197. 
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that Fish had an arrangement with one J. V. Graham, of Pauls Valley, 
Okl., whereby Graham would procure applications for farm loans and 
forward to Fish, and after approving the applications and receiving the 
notes, mortgages, and abstracts, with a draft of the borrower drawn in 
favor of Fish, Fish would negotiate the loans and deposit the draft for 
collection with the National Bank of Commerce, and thereafter forward 
to the borrower his individual check drawn on said Bank of Commerce. 

Fish received from Graham applications, promissory notes, and mort- 
gages purported to have been executed by three different husbands and 
wives respectively, which mortgages purported to bear the file marks of 
the register of deeds showing due recordation and purported to have been 
acknowledged by each respective husband and wife before said J. V. 
Graham as notary public, and at the same time received drafts drawn in 
favor of Fish on his Chicago correspondent by each borrower for the 
amount of his respective loan. 

Upon receipt of these loans Fish sold them to his Chicago correspon- 
dent, indorsed the drafts, and deposited the proceeds to his credit in the 
National Bank of Commerce, and thereafter drew his individual checks 
on said bank in favor of each borrower for the amount of his loan, and 
forwarded the same by mail to the said Graham at Pauls Valley to be 
delivered to the respective borrowers who resided in that vicinity. When 
Graham received the checks, instead of delivering them to the borrowers, 
he forged the indorsement of the respective payees thereon, and then 
wrote his indorsement thereunder, and then presented two of these checks 
to the Pauls Valley National Bank of Pauls Valley, and the other to the 
First National Bank of Wynnewood, and received the money thereon. 
Upon cashing these checks these banks indorsed them and guaranteed all 
prior indorsements, and in due course they were returned to the National 
Bank of Commerce at Guthrie through Kansas City, each bank in turn 
placing its indorsement upon them. The National Bank of Commerce 
paid the checks and charged same to the account of Fish, and in due 
time returned same to him as paid checks. Something like two years 
after the loans were made and the checks cashed it was discovered that 
the entire transaction was a forgery; that Graham had forged the names 
of the purported borrowers to the notes, mortgages, drafts, and chtcks. 
Some months before the discovery of the forgeries Graham had absconded 
leaving no property. . 

Shortly after these forgeries were discovered Fish instituted suit against 
the three banks seeking to ‘hold the National Bank of Commerce and the 
Pauls Valley National Bank for two of the checks, and the National 
Bank of Commerce and the First National Bank of Wynnewood for the 
other. 

The cases by agreement were consolidated, and upon the trial of the 
cause, when plaintiff had rested his case, the court sustained a demurrer 
to the evidence as to the Pauls Valley National Bank and the First Na- 
tional Bank of Wynnewood, and at the close of all the testimony in- 
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structed the jury to return its verdict in favor of Fish against the Na- 
tional Bank of Commerce for the amount of the three checks aggregating 
something over $3,700, and from such verdict and judgment, the Na- 
tional Bank of Commerce appeals, making C. O. Fish and the other two 
banks parties defendant in error. 

Plaintiff in error directs his complaint chiefly to questions he contends 
are material error as follows: The exclusion of testimony, the sustaining 
of the demurrer to the evidence as to the Pauls Valley National Bank and 
the First National Bank of Wynnewood, and the directing of the verdict 
for plaintiff. We shall discuss these questions in the order stated. 

Plaintiff in error offered to prove that at a time subsequent to these 
forgeries that officers of the Pauls Valley National Bank wrote to Mr. 
Fish to the effect that they desired, in the light of recent developments as 
to the business methods of Graham, to revoke letters of recommendation 
formerly furnished him by them, and that Mr. Fish replied to this letter 
saying that Mr. Graham had been his agent down there for nearly two 
or three years, that Graham’s business had been very profitable to him, 
and that he was honest and straight, and that the banks did not have 
any reason to write such a letter, etc. We think this testimony imma- 
terial for the reason that it was a transaction occurring subsequent to the 
forgeries, and for the further reason that it does not tend to contradict 
Fish’s testimony that he had confidence in Graham, but tends to corrobo- 
rate rather than impeach it. 

The record discloses that one of the attorneys for plaintiff in error 
interposed the demurrer to plaintiff’s evidence on behalf of plaintiff in 
error and Pauls Valley National Bank and the First National Bank of 
Wynnewood, its codefendants, and this demurrer was sustained by the 
court as to said codefendants. Since the trial court did the very thing 
requested by plaintiff in error, it is in no position to complain. 

The relation between bank and depositor is that of debtor and creditor. 
When a depositor issues his check upon his bank payable to payee or 
order, it is the duty of the bank to pay same to the person named in 
said check or upon his genuine indorsement, and a failure so to do is at 
the peril of the bank. Jordan, Marsh & Co. v. National Shawmut Bank, 
201 Mass. 397, 87 N. E. 740, 22 L. R. A. (N. S.) 250; Union Biscuit Co. 
v. Springfield Grocery Co., 143 Mo. App. 300, 126 S. W. 996; Jackson et 
al. v. National Bank of McMinnville, 92 Tenn. 154, 20 S. W. 802, 18 
L. R. A. 663, 36 Am. St. Rep. 81. 

The reason for this rule is readily apparent. The depositor cannot 
know the signatures of the persons to whom he issues checks, and is not 
called upon nor expected to identify the payee or his signature; while 
on the other hand, the bank may decline to pay until sufficient proof of 
the identification is furnished. It is, of course, impractical for banks at 
all times to require proof of the genuineness of the payee’s indorsement, 
so a custom has arisen among banks that requires the bank cashing the 
check in the first instance to indorse same guaranteeing all prior indorse- 
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ments, and, relying upon this guaranty, the bank of deposit pays without 
further question, and in the event same has been paid upon a forged in- 
dorsement the bank of deposit has no right to charge same against the 
account of the depositor, but must look to its remedy upon the guaranty 
of the paying bank or other intermediate indorsers. Unless, of course, 
the depositor has been guilty of negligence which induced the bank to 
pay, or having learned of the forgery in time that notice to the bank 
would have saved it the loss and failed to so notify it, or was guilty of 
other conduct constituting an estoppel. 5 Cyc. 548; Zane on Banks and 
Banking, pp. 266-270; Hatton v. Holmes, 97 Cal. 208, 31 Pac. 1131; 
Atlanta Nat. Bank v. Burke, 81 Ga. 597, 7 S. E. 728, 2 L. R. A. 96; 
Murphy v. Metropolitan Nat. Bank, 191 Mass. 159, 77 N. E. 693, 114 
Am. St. Rep. 595; Chipman et al. v. Bank of New York, 126 N. Y. 318, 
27 N. E. 371, 12 L. R. A. 791, 22 Am. St. Rep. 845; Armstrong v. Pom- 
eroy Nat. Bank, 46 Ohio St. 512, 22 N. E. 866, 5. L. R. A. 625, 15 Am. St. 
Rep. 655; National City Bank v. Third Nat. Bank, 177 Fed. 136, 100 
C. C. A. 556. 

The only allegation and proof of negligence against Fish was the send- 
ing of the checks to Graham instead of to the payees, and the failure of 
Fish to examine the checks when returned to him by the bank. The 
checks were sent to Graham for delivery to the payees, and Fish had a 
right to presume that such would be done, and we can see no negligence 
in this. Fish was not presumed to know the signatures of the payees, 
nor did it appear that he, in fact, knew, so that an examination of the 
checks after their return to him would not have disclosed the forgeries, 
sO we can see no want of care in that regard. German Savings Bank v. 
Citizens’ Nat. Bank, 101 Iowa 530, 70 N. W. 769, 63 Am. St. Rep. 399; 
First National Bank v. Tappan, 6 Kan. 456, 7 Am. Rep. 568; Brixen v. 
Deseret Nat. Bank, 5 Utah 504, 18 Pac. 43; Grand Lodge, A. O. U. W.., 
v. State Bank, 92 Kan. 876, 142 Pac. 974 L. R. A. 1915D, 815. 

The record further discloses that Fish learned of the forgeries some two 
or three months prior to his informing plaintiff in error thereof, but prior 
to his learning of the forgeries Graham had absconded, leaving no prop- 
erty. That being true, notice would have been without avail, and we are 
unable to see wherein Fish failed in any duty in this. 

Plaintiff in error alleges in its answer that it paid these checks relying 
upon the guaranty of its codefendants, and if the indorsements of the 
payees had not been guaranteed by some responsible person, it would not 
have paid them, and, that being true, its recourse was on said guaranties. 
Harmon v. Old Detroit Nat. Bank, 153 Mich. 73, 116 N. W. 617, 17 
L. R. A. (N. S.) 514, 126 Am. St. Rep. 467. 

From a careful examination of the evidence, we are convinced that it 
was insufficient to have supported a verdict for plaintiff in error, and the 
trial court did not err in directing a verdict for defendant in error. 
Finding no error, the judgment of the trial court should be affirmed. 
Per Curiam. Adopted in whole. 
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CHECK COLLECTED ON FORGED INDORSEMENT— 
COLLECTING BANK NOT LIABLE WHERE 
DRAWEE RELEASED. 


Cherbonnier v. Citizens National Bank of Lubbock, Court of Civil Appeals of Texas, December 5, 1917 : 
199 S. W. Rep. 307. 


The plaintiff, as agent of a milling company, drew a check, which 
was stolen from his office and collected on a forged indorsement 
through the defendant bank. Although the drawee bank was liable 
for the amount, the plaintiff allowed the check to be charged against 
the company’s account, took up the check and brought suit against 
the defendant. It was held that, having released the drawee, he had 
ratified the payment and could not recover against the defendant. 


Appeal from Lubbock County Court; J. H. Moore, Judge. 

Action by C. C. Cherbonnier against the Citizens’ National Bank of 
Lubbock. From a judgment for defendant, plaintiff appeals. Affirmed. 

J. W. Burton, of Crosbyton, and Percy Spencer, of Lubbock, for ap- 
pellant. Bean & Klett, of Lubbock, for appellee. 

Hau, J. The appellant sued appellee bank to recover the sum of 
$229.90, evidenced by a check signed by appellant as agent for the Star 
Mill & Elevator Company and drawn on the First National Bank of 
Amarillo. The case is presented here upon one proposition, that the 
court erred in sustaining the general demurrer urged by appellant bank 
to the original petition. Omitting the formal parts, the petition is as 
follows: 


“That on or about October 30, 1914, the plaintiff was the agent at 
Crosbyton, Tex., for the Star Mill & Elevator Company of Amarillo, 
Tex., in the purchasing and selling of grain; that at said time it was a 
part of his duty to purchase grain from farmers and execute in payment 
thereof checks of said Star Mill & Elevator Company, drawn on the First 
National Bank of Amarillo, Tex., and signed by plaintiff as manager. 

“That on or about said mentioned day and in the regular course of 
business, the plaintiff drew a check dated Crosbyton, Tex., October 30, 
1914, payable to G. W. Baker, or order, for $229.90, a copy of which is 
hereto attached and marked ‘Exhibit A.’ 

“Plaintiff says that said check was never delivered to said G. W. 
Baker but that same was taken from the office of plaintiff at Crosbyton, 
Tex., without the fault of plaintiff and on November 2, 1914, was pre- 
sented to the defendant bank at Lubbock, Tex., by a person unknown to 
plaintiff but plaintiff is informed and believes the fact to be that it was one 
Walter Reed, who had formerly been in the employ of plaintiff at Crosby- 
ton, Tex. 

“That when said check was presented to the defendant bank at 
Lubbock, by said Walter Reed, or whoever it was that presented same, 
the said Walter Reed, or other party signing the name of Geo. W. Baker, 
on the back thereof, and defendant bank paid to said party the sum of 
$229.90, and thereupon stamped upon the back of said check the follow- 
ing indorsement: ‘Pay to the order of any bank or banker. Nov. 2, 
1914. (All prior indorsements guaranteed.) The Citizens’ National 
Bank, Lubbock, Texas.’ 
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_._ “That said check was not presented by G. W. Baker, the payee, 
not by anybody of that name but that the name of Geo. W. Baker was 
written on the back without the consent of said Baker or any one acting 
for him and the plaintiff avers that the same is a forgery. 

“Plaintiff says that the defendant, by reason of paying the amount 
of money specified in said check as above set out, and making the in- 
dorsements on the back thereof, as above mentioned, all of which more 
than fully appear on said check, which will be produced at the trial 
hereof, became liable for the amount of money specified in said check 
and it was the duty of said bank to ascertain who it was paying the 
money to and that same was paid at its peril. 

“Plaintiff further says that said bank, disregarding its duty, care- 
lessly paid said money to the said Walter Reed, or whoever it was that 
presented said check without inquiring or ascertaining whether he was 
the G. W. Baker mentioned in said check. 

“Plaintiff further says that the defendant, in due course of 
business, deposited said check with its correspondent and that same was 
finally paid by the First National Bank of Amarillo, Tex., who remitted 
the amount thereof to the defendant. 

“Plaintiff further says that he is now the owner and holder of 
said check, having paid to the Star Mill & Elevator Company the 
$229.90 mentioned herein, which had been charged to his account. 

“Walter Reed is not made a party hereto because he is insolvent and 
his whereabouts are unknown to plaintiff.” 


Attached to the petition, as an exhibit, is the check described above, 
showing the following notation on the face thereof: ‘First National 
Bank of Amarillo. Paid, Nov. 5, 1914. Amarillo, Texas’—and the 
following indorsements: ‘‘Geo. W. Baker.” ‘‘Pay to the order of any 
bank or banker. Nov. 2, 1914. (All prior indorsements guaranteed.) 
The Citizens’ National Bank, Lubbock, Texas.” 

It is alleged that the check in question was taken from appellant’s 
office without his fault. The general demurrer admits the truth of this 
statement. Daniel on Negotiable Instruments (6th Ed.) vol. 1, §63, 
citing Salley v. Terrill, 95 Me. 553, 50 Atl. 896, 55 L. R. A. 730, 85 Am. St. 
Rep. 433, declares that a negotiable instrument, stolen from the maker 
before it has become effective as an obligation by actual or constructive 
delivery, cannot be enforced by any subsequent innocent holder. The 
pleading further shows that the check was cashed. by the appellee bank 
and that such bank collected the amount thereof from the drawee bank 
guaranteeing the genuineness of the indorsement of the payee. Because 
the check had never been delivered by appellant, it was an absolute 
nullity as an obligation, and it is further settled that the Lubbock bank 
having paid it upon a forged indorsement could not have collected the 
amount thereof from either the drawee or the drawer. The rule is well 
established that one paying an illegal demand with knowledge of the 
facts rendering the same illegal without any immediate necessity therefor, 
makes a voluntary payment which he cannot recover. Gaar, etc., Co. v 
Shannon, 52 Tex. Civ. App. 634, 115 S. W. 361; Galveston City Co. v. 
Galveston, 56 Tex. 486. The pleading shows that the check was paid by 
the drawee bank, charged to the account of the mill and elevator company 
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and by that company charged to appellant’s account, and that he ac- 
quiesced in such charge and took up the check, alleging that he is now the 
owner and holder of it. He alleges no facts showing duress, nor any ap- 
parent necessity for making the payment. He could have successfully 
resisted the effort of the mill and elevator company to collect the amount 
of the check from him by showing that it had never been delivered and 
was taken from his possession without his fault and without his knowledge 
orconsent. If he had adopted this course the mill and elevator company 
could have collected the amount from the drawee bank and that bank in 
turn could have had recourse upon appellee on its indorsement, guarantee- 
ing the genuineness of the indorsement of the payee. Having volun- 
tarily paid the demand which could not have been collected from him he 
cannot now be permitted to recover against even the elevator company, 
and certainly not upon the guaranty made by appellant bank. By pay- 
ing the amount of the check he had ratified the act of Walter Reed in 
issuing it and should not be permitted to assert that it was taken from 
his possession without his consent and is therefore illegal. The drawee 
bank having charged the amount of the account to the elevator company, 
the act of appellee in reimbursing the elevator company precludes the 
drawee bank from recoyering from appellee, and he is now estopped from 
asserting any claim whatever against either the drawee or the mill and 
elevator company. 
We sustain the court’s ruling, and the judgment is affirmed. 


SALE OF NOTE BY CASHIER MUST BE RATIFIED 
BY BOARD. 


Bank of Kirksville v. Sloop, Kansas City, Mo., Court of Appeals, January 28, 1918. 200 S. W. Rep. 732. 


The statutes of Missouri provide that the cashier of a bank has 
no power to indorse, sell, or pledge any notes or other obligations 
belonging to the bank, until such authority has been granted by the 
board of directors at a regular meeting. The defendants executed 
a $4,000 note payable to a bank and the cashier of that bank subse- 
quently transferred it to the plaintiff bank. The transfer had not 
been authorized in the first place by the board of directors, but was 
subsequently ratified. It was held that the cashier’s act was a 
nullity and that the plaintiff bank could not enforce the note, not- 
withstanding the subsequent ratification by the board. 


Appeal from Circuit Court, Schuyler County; C. D. Stewart, Judge. 

Action by the Bank of Kirksville against John Sloop and others. 
From a judgment for defendants, plaintiff appeals. Affirmed. 

Higbee & Mills, of Kirksville, for appellant. Fogle & Fogle, of Lan- 
caster, and Charles Murrell, of Kirksville, for respondents. 

E.uison, P. J. Plaintiff’s action is on a promissory note. The trial 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §337. 
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court directed a verdict for defendant, whereupon plaintiff took an 
involuntary nonsuit. 

The note was executed by defendants to the Farmers’ State Bank of 
Greentop for $4,000, with 8 per cent. interest from its date of July 26, 
1915, due in 90 days. It was transferred to the plaintiff bank on August 
2, 1915, by the following indorsement in blank: 

“Without recourse. Farmers’ State Bank of Greentop, by W. L. 
Young, Cashier.” 

Afterwards, on August 30, 1915, among other proceedings, the follow- 
ing entry was made in the record of a meeting of the directors of the latter 
bank: 


“Notice was taken of cash discount and approved that John Sloop 
guardian and curator of N. L. Caster et al. note to bank of Kirksville for 
$4,000 same being assigned without recourse on us.”’ 

The petition alleged the execution of the note and its purchase by 
plaintiff and the indorsement we have set out. The answer of defendants 
was a general denial. 

Defendants insist that the action of the cashier of the Farmers’ Bank 
in selling and indorsing the note was a nullity, and did not convey title 
to the plaintiff. This insistence, under the express terms of the statute, 
is well founded. The statute (section 1112, R. S. 1909, in this respect 
re-enacted in Laws 1915, p. 146, § 90) reads that: 


“The cashier [of a state bank] or any other officer or employee shall 
have no power to indorse, sell, pledge or hypothecate any notes, bonds 
or other obligations received by said corporation for money loaned, until 
such power and authority shall have been given such cashier or other 
officer or employee by the board of directors in a regular meeting of the 
board, a written record of which proceedings shall first have been made. 


* * * 


And all acts of indorsing, selling, pledging and hypothecating 
done by said cashier, or other officer or employee of said bank, without 
the authority from the board of directors, shall be null and void.” 

But it is said that the cashier’s act was afterwards ratified by the board 
of directors at the meeting above noted. In other words, plaintiff asserts 
the validity of an act of the directors done after the cashier’s indorse- 
ment, which the statute directs shall be done before, and, if not, the act 
declared to be “null and void.”” There cannot be ratification in such 
circumstances. See opinion of Bond, J., in Hume v. Eagon, supra 83 
Mo. App. 583, and Musgrove v. Bank, supra, 187 Mo. App. 492, 174 
S. W. 171; Long v. Long, 167 Mo. App. 83, 150 S. W. 1135. The case 
cited by plaintiff (Cantrell v. Davidson, 180 Mo. App. 410, 168 S. W. 271) 
does not apply. 

Plaintiff insists that the effect of section 1112, R. S. 1909, now section 
90, Laws 1915, p. 146, and the decisions thereunder, has been changed by 
the amendment to section 1099, R. S., found in section 80, Laws 1915, 
p. 140. The statute as found in the latter section reads that: 


“The board of directors of each and every bank organized or doing 
business under this article shall hold a regular meeting at least once each 
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month and keep a written record of its approval or disapproval of each 
and every purchase and sale of securities and each and every discount, 
loan, acceptance, renewal or other advance, including every overdraft in 
excess of $100 made since the last regular meeting of the board,” etc. 

The words italicized are the changes made in section 1099 of the general 
statute, and the words “‘purchase and sale of securities” are the only ones 
affecting the present controversy. The sum and substance of plaintiff’s 
contention is that, if the board of directors is to “approve or disapprove”’ 
of a sale of securities after the sale has been made, it has the effect of 
annulling the provision of section 1112, now section 90, Laws 1915, p. 146. 

We think this is an incorrect view. The general statute (section 1112) 
is rewritten in the law of 1915 (section 90, p. 146), and, as we have said 
above, it is declared therein that the cashier shall not have authority to 
sell the notes received by the bank for loans made by the bank, until he 
first gets authority from the board, and that, if he does do so, his act 
is null and void. This re-enactment of the statute was made by the 
Legislature with a knowledge of the construction placed upon it by the 
decisions of the Supreme and appellate courts above cited, and it is not 
reasonable to say that the amendment to section 1099 was intended by 
the Legislature to turn its re-enactment of section 1112 of the general 
statute into meaningless and useless printed matter. Instead of intend- 
ing such thing, it intended to put express prohibition upon the right of the 
cashier of a bank to convey title to its assets and to annul his act if he 
attempted to do it. Otherwise a cashier might bodily strip a bank of its 
assets without its knowledge. 

It is true that section 1099, as now amended by section 80, Laws 1915, 
p. 140, should be held to serve some useful purpose, and we think that 
purpose is plainly secured by applying it to a regulation of the operation 
of the bank and the duties of the officers as between themselves and the 
bank. A bank cashier, having been authorized by the board of directors, 
makes a sale of a part of its assets represented by a note. Under this 
statute, it is the duty of the board to examine his report of the sale and 
ascertain when and how he carried out its orders, and to see that he 
accounts for the money in the manner directed. If he has carried out the 
direction of the board, his act will be approved. If he has not, it will be 
disapproved, and he held responsible for dereliction in duty. This 
section of the statute, like many others in the same act, is intended to 
regulate the manner of conducting the bank as between the officers and 
the bank; and it manifestly should not have the effect of nullifying, by 
inference, express provisions found in a section further on in the same 
law. There is nothing new or inconsistent in requiring subsequent 
approval of things which must be previously authorized. They often 
subserve different purposes. If this law, as found in both sections, is 
obeyed, the bank’s assets are safeguarded, and the bank’s internal man- 
agement, orderly conduct, and success in business are made secure. 

It is of no concern of the purchaser of a note from the cashier whether 
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the latter’s act is afterwards approved by the board. His only concern 
is with the cashier’s authority at the time of his purchase. 

Plaintiff insists that defendants have no right to invoke the provisions 
of the statute (section 1112 aforesaid), and endeavor to maintain that 
position by a course of argument we deem to be unsound. It is said 
that, since the Farmers’ State Bank is not complaining, defendants 
cannot be harmed. But defendants as makers of the note have a right 
to question plaintiff’s title. Its action is set forth in an ordinary petition 
on a promissory note alleged to have been duly indorsed to it by the 
Farmers’ Bank. If that is not true, if it has no title, it has no right to 
maintain the action. If the Farmers’ Bank has plaintiff’s money and 
has not conveyed to plaintiff any title, plaintiff may compel it to refund, 
or, perhaps, if plaintiff prefers, to yet convey a title by proceeding ac- 
cording to the express provision of the statute. 

The judgment is affirmed. All concur. 


BANK DEFRAUDED THROUGH FORGED 
INDORSEMENTS. 


Manufacturers Bank of Cohoes v. Prudential Insurance Co. of America, New York Supreme Court, 
January 31,1918. 168 N. Y. Supp. 913. 


The agent of the defendant insurance company forged death 


claim papers and, upon receiving the company’s check in payment, 
forged the payees’ indorsements and then indorsed his name as 
“Asst. Supt.”” In some cases he used a mark for the payee’s in- 
dorsement and signed his name as witness. All of the checks were 
either cashed by the plaintiff bank or credited to the agent’s personal 
account. It was held that the bank could not recover the amount 
of the checks from the insurance company. The reason for this 
holding was that the forged indorsements gave the bank no title 
and there was no contractual relation between the bank and the 
insurance company, upon which to base a right of recovery. 


Action by the Manufacturers’ Bank of Cohoes against the Prudential 
Insurance Company of America. Judgment for defendant. 

Edgar T. Brackett, of Saratoga Springs (William E. Bennett and 
Edgar T. Brackett, both of Saratoga Springs, of counsel), for plaintiff. 

Fellows & McElwain, of Cohoes (James Guest, of Newark, N. J., 
on the brief), for defendant. 

Rupp, J. The plaintiff brings this action to recover $5,541.57 for 
money had and received by the defendant from the plaintiff. The facts 
from which this action arises tell an interesting story of successful criminal 
acts on the part of Ira J. Bayliss, who succeeded in stealing, during a 
period from December, 1906, to February 18, 1908, from the plaintiff 
the sum of money for which this action is brought. 

Bayliss was the assistant superintendent in the city of Cohoes of the 
defendant insurance company. He placed industrial insurance, collected 
premiums, and in the case of the death of the insured policy holders his 
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duties required him to secure the proofs of death, forwarding such proofs 
to the defendant at its home office in New Jersey, for which proofs in 
due time checks in payment of the claims would be sent to him to deliver 
to the respective beneficiaries under the policies. During the period 
mentioned, between December 29, 1906, and February 18, 1908, the 
company received 106,250 sets of proofs of death of persons insured, 
coming from all parts of the United States and Canada. The company 
also received over 100,000 claims for general obligations which were paid 
by check. Checks in number amounting to 206,250 were mailed to its 
agents in different parts of the United States and Canada, of which 
106,250, payable to claimants, were sent to assistant superintendents for 
delivery to the claimants in payment of death claims. 

Bayliss presented to the plaintiff during the period in question, on 
19 different occasions, checks drawn by the defendant, all of which checks 
were cashed by the plaintiff, and the amount of the checks, aggregating 
$5,541.57, was credited by the plaintiff bank to the personal account of 
Bayliss. The bank sometimes paid part of each check to him in cash, 
and at other times gave him credit for the full amount thereof. Each 
one of these 19 checks bore a forged indorsement made by Bayliss of the 
payee’s name. 

The plaintiff now holds and owns these checks, and seeks to recover 
the aggregate amount thereof, evidently upon the theory that the money 
stolen by Bayliss from the bank was the act of an assistant superintendent 
of the defendant, and that therefore the defendant should make good the 
amount of said checks to the bank. The bank seemed to have made no 
effort to learn whether or not the indorsements of the payee’s names were 
original and genuine. The bank purchased the checks, placing the 
amount thereof to the credit personally of Bayliss, evidently assuming 
the indorsements to be genuine, upon Bayliss’ indorsement of the checks 
under the forged names of the payees. This was true, save in reference 
to 3 particular checks, aggregating $1,272.99, which checks were as 
follows: Patrick Murtaugh, July 11, 1907, $258.81. Margaret Burns, 
February 14, 1908, $514.18; Bridget Murtaugh, February 17, 1908, 
$500—in each of which cases, the payee named in the check apparently 
not being able to write, the indorsement was made with a mark; Bayliss 
placing his name on the back of the check merely as a witness, not as an 
indorser. : 

Fifteen of the checks cashed by the plaintiff and placed to the personal 
credit of Bayliss were issued by the defendant upon forged proofs of the 
alleged death of persons insured by the defendant, but who had not died. 
Four of the 19 checks were issued by defendant after the actual death, 
and receipt of due and proper proofs of death, of the persons upon whose 
lives defendant had issued policies. Of these 4 checks last mentioned 
Bayliss forged the indorsements of the payees and obtained personally 
the proceeds thereof. Each of the 19 checks was sent to Bayliss to 
deliver to the payee named. He delivered no one of the checks, but 
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forged the name of each payee named and indorsed his own name, or 
witnessed the making of a mark, thus stealing from the bank the money 
represented by the checks. 

Bayliss’ method with reference to the 15 checks issued upon forged 
proofs of death was thorough and comprehensive, to say the least. In 
these 15 cases, where checks were issued upon forged proofs of death, 
there had been issued to each one of the parties named a policy upon the 
life of a person living, premiums had been paid upon the policy for a 
certain time, after which, desiring to cancel the policy, it was surrendered 
to Bayliss, representing the company. Bayliss paid to these insured 
persons a small amount as a surrender value, thus securing possession of 
the policies and of the premium receipt books. The insured in each case 
was alive. When the policies and premium receipt books were surrend- 
ered to Bayliss for cancellation, instead of sending them to the company 
as surrendered and to be cancelled, Bayliss forged fraudulent proofs of 
death of the insured and forwarded such proofs to the company. 

These forged proofs of death were accompanied by the original policies 
and the original premium receipt books, showing payment of premiums 
to the date of the alleged death. Bayliss furnished to the company: 
(1) The attending physician’s certificate, giving the date and cause of 
death of the insured. (2) The claimant’s certificate, stating the relation- 
ship to the insured and by what right the amount of the policy is claimed 
by him. (3) The certificate of identity, stating how long he had known 
the insured, the date of death, and that he had viewed the remains. 
(4) The certificate of the assistant superintendent, Bayliss, stating the 
date that he personally viewed the remains. 

In cases where the amount of insurance exceeded $500 Bayliss fur- 
nished additional forged papers as follows: (1) Affidavit of attending 
physician, purporting to have been sworn to before a notary public. 
(2) Affidavit of identification by party who had known the insured five 
years, stating the date of his death and that the party had viewed the 
remains; this affidavit also purporting to be sworn to before a notary 
public. (3) Claimant’s certificate that she was the wife of the insured. 
(4) Certificate of the assistant superintendent, Bayliss, certifying that he 
had personally viewed the remains. (5) Undertaker’s certificate of 
burial. 

Every one of these papers was a forgery. The signature by the notary 
public, the certificate of the county clerk as to the genuineness of notary’s 
signature, the doctor’s, the undertaker’s, the friend’s—all of them forged. 
In return for these papers the company forwarded checks in payment of 
the policy obligations. These checks, made in the names of the respective 
claimants, the plaintiff cashed and placed to the credit of Bayliss indi- 
vidually. 

From the amount thus deposited to his credit Bayliss used the money 
for his own purposes, paying his own bills, and there is no evidence in the 
record that the defendant ever received any of this money from Bayliss. 





LEGAL DECISIONS 177 


In the cases where there were claimants upon policies existing, where the 
insured had died, Bayliss did not deliver the checks to the claimants, but 
forged the names of the payees, and the bank purchased these checks. 
Bayliss suddenly left Cohoes and the employment of the defendant, was 
thereafter arrested in California, convicted of the crime of forgery and 
grand larceny in forging the names of the 19 payees and in stealing the 
money represented thereby from the bank, and he served the term of his 
sentence at Clinton prison. 

The indorsement made by Bayliss upon 16 of the checks, where he 
forged the indorsement of the names of the payees, was “Ira J. Bayliss, 
Asst. Supt.’’ This indorsement was made after the forged indorsement 
of the payee. When he witnessed what pretended to be the signatures 
of the payees who were not able to write, but who indorsed with a mark, 
the form of his witnessing was: ‘Witness: Ira J. Bayliss, Asst. Supt.”’ 

All of the checks thus indorsed by him were deposited by him, either 
in whole or in part, to his individual account. Of the aggregate amount 
of $5,541.57 the bank credited his account with $4,408.66, and Bayliss 
was paid personally in cash $1,132.91. The first of the forged checks were 
presented to the bank by Bayliss December 29, 1906. Prior to this time 
the deposits by Bayliss consisted mostly of currency. After that time 
they were largely checks. He paid from his account from time to time 
to his superior, the local superintendent of the company at Troy, moneys 
which he collected from insurance premiums, and these payments were 
always made by him with checks certified by the bank. 

The plaintiff claims that because Bayliss indorsed these checks as 
assistant superintendent, and that the signature of Bayliss on the back 
of the checks was genuine, and the fact that he deposited the proceeds 
of the checks in his own personal account in which he had been making 
deposits of collections of premiums, that these circumstances were as- 
surances on which the bank relied in taking the checks and giving Bayliss 
credit for them to the amount that they did give him credit, and in giving 
him cash in the amount in which they did give him cash. The conten- 
tion of the plaintiff is therefore that because Bayliss, who was known 
as the assistant local superintendent in Cohoes, and who collected pre- 
miums which he transmitted to his superior, the local superintendent in 
Troy, brought to the bank checks made payable evidently to beneficiaries 
as death claims upon policies, which checks were drawn to the order of a 
payee whose signature appeared to be upon the back of the check, that 
therefore the bank had no responsibility, when asked to pay cash to 
Bayliss personally for such check or to deposit the amount of such check 
to the credit of Bayliss personally, to inquire and to satisfy itself as to 
the genuineness of the indorsement of the payee named in the check. 

The bank was chargeable with reasonable diligence to see that the 
signatures were not forgeries. There was no duty on the part of the 
insurance company to look for forged indorsements of the payees of the 
checks. The insurance company was not under duty to compare the 
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indorsements on the checks with the genuine signatures of the payees on 
file in the office. Prudential Ins. Co. v. National Bank of Commerce, 
177 App. Div. 438, 164 N. Y. Supp. 269. 

The first forged check which was presented by Bayliss to the bank 
for deposit was payable to Mary Poupart for $698. The bank was not 
obliged to cash the check, and certainly was not obliged to deposit it to 
the credit of Bayliss personally. The bank evidently did purchase the 
check solely upon the responsibility of the indorsement by Bayliss, with- 
out ascertaining whether the indorsement of Mary Poupart was genuine. 
This same method evidently prevailed with reference to the 18 other 
forged checks. 

The bank could have taken this paper or not, as it pleased. These 
checks were taken, as is the general custom and in accordance with the 
law, relying solely, upon the reputed responsibility of the transferers of 
the paper and its apparent genuineness, and they took it upon that as- 
sumption at: their peril. Gallo v. Brooklyn Savings Bank, 199 N. Y. 
222, 92 N. E. 633, 32 L. R. A. (N. S.) 66. As was said in Shipman v. 
Bank of the State of New York, 126 N. Y. 318, 27 N. E. 371,12 L. R.A. 
791, 22 Am. St. Rep. 821, the plaintiff bank in each case took these checks 
without inquiry as to the genuineness of the indorsements and relied 
entirely upon the responsibility of the person presenting the same for 
payment, and not in reliance upon anything done or foreborne, except: 
the fact that the checks bore the indorsement of Bayliss. 

The defendant had a right to assume that any bank cashing or handling, 
or passing along, the checks which the defendant had issued in payment of 
claims, would ascertain with reference to the genuineness of any and all 
indorsements thereon. The plaintiff in purchasing these checks obtained 
no right, title, or interest in or to the checks; a forged indorsement does 
not pass a title to commercial paper, negotiable only by indorsement. 
Citizens’ National Bank, etc., v. Importers’ and Traders’ Bank, 119 N. 
Y. 195, 23 N. E. 540. In the forgeries committed by Bayliss, in making 
false proofs of death, forging the names of the payees, and through such 
instrumentality stealing the money from the plaintiff, he was not acting 
as agent of the defendant. Shipman v. Bank, 126 N. Y. 318, 27 N. E. 
371, 12 L. R. A. 791, 22 Am. St. Rep. 821; Frank v. Chemical National 
Bank of New York, 84 N. Y. 209, 38 Am. Rep. 501. 

This is not a case where the loss must fall upon the one of two innocent 
persons who has enabled the third party to do the injury, because the 
injury was brought about through the instrumentality of a criminal act. 
Nash v. Moore, 165 App. Div. 67, 151 N. Y. Supp. 96. The rule is laid 
down in Critten v. Chemical National Bank, 171 N. Y. 219, 63 N. E. 
969, 57 L. R. A. 529, that the doctrine of ratification or estoppel has no 
application when money is stolen from a bank through the bank’s con- 
tributory negligence. 

There is no proof that any of these moneys were paid by Bayliss to his 
employer. The facts upon the record show that the only moneys paid by 
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Bayliss to the company were premium moneys which Bayliss had actually 
collected weekly upon policies issued by the company. Such money was 
received in the usual course of business and in good faith, and for that 
reason it cannot be pursued by the bank to make good the loss which the 
bank has sustained through the cashing of the forged checks. Ball v. 
Shepard, 202 N. Y. 247, 95 N. E. 719. 

There was no mistake between the parties to this litigation. There 
was no privity of contract between them. The bank dealt with Bayliss 
as an individual, and only as such. There was no mistake of dealing 
between the bank and the insurance company. The checks were not 
payable to bearer; Bayliss forged the indorsements of the payees, and the 
bank upon Bayliss’ indorsement purchased each check, without ascer- 
taining whether the indorsement was genuine or otherwise. 

Findings may be submitted in accordance herewith, and upon such 
findings judgment may be entered dismissing the complaint, with costs. 


NO LIMITATION ON BANK’S UNITED STATES 
BOND PURCHASES. 


Trumer v. South Side State Bank, Supreme Court of Minnesota, January 18, 1918. 166 N.W. Rep.127. 


Section 6358 of the General Statutes of Minnesota provides that 
no bank shall permit any person, corporation or copartnership to 


become indebted to it to an amount exceeding 15% of its paid in 
capital and surplus. It is held that this provision does limit the 
amount of United States Bonds that may be purchased or held by 
a Minnesota Bank. 

Appeal from District Court, Hennepin County; W. C. Leary, Judge. 

Action by M. E. Trumer against the South Side State Bank. Judg- 
ment for defendant, and plaintiff appeals. Judgment affirmed. 

L. B. Byard, of Minneapolis, for appellant, Lancaster, Simpson & 
Purdy, of Minneapolis, for respondent. 

Bunn, J. Defendant is a banking corporation organized and existing 
under the laws of this state. Plaintiff, a stockholder, brings this action 
to compel defendant to sell an amount of bonds of the United States pur- 
chased by it sufficient to reduce the amount retained to 15 per cent. of its 
combined capital actually paid in and surplus. The trial court granted 
judgment for the defendant, and plaintiff appeals. 

Plaintiff contends that a loan by a state bank to the United States in 
an amount in excess of 15 per cent. of the combined capital and surplus 
of the bank is forbidden by G. S. 1913, § 6358, which, as far as material, 
reads as follows: 

“6358. Loans, How Limited.—The total liabilities to it, [the bank], as 
principal, surety, or indorser, of any person, corporation, or copartner- 
ship, including the liabilities of the several members thereof, shall never 
exceed fifteen (15) per cent. of its capital actually paid in cash and of its 
actual surplus fund,” etc, 
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Counsel for plaintiff, in an able argument, presented the view that the 
federal government is a “corporation” within the meaning of that term 
as used in the above statute. Manifestly the question is not whether 
the United States may, as stated by Chief Justice Marshall in Chisholm 
v. Georgia, 2 Dall, (2 U. S.) 419, 1 L. Ed. 440, “without impropriety, 
be termed” a corporation. Itisrather this: Did the Legislature intend, 
when it limited the total liabilities to a state bank, as principal, surety, 
or indorser, of any person, corporation, or copartnership, to forbid the 
bank to purchase the bonds of the United States in an amount in excess 
of 15 per cent. of the bank’s capital and surplus? We answer this ques- 
tion in the negative. The purpose of the limitation of the statute is 
clear. It is well known that many banks have met disaster through 
large loans to a single individual, copartnership, or corporation, whose 
business officers of the bank were often closely connected with. The 
object of the Legislature plainly was to prevent disaster to or embar- 
rassment of the bank by loaning a large portion of its funds to any one 
business concern, whether an individual, corporation, or copartnership. 
The suggestion that-the provision of the statute was also designed to 
prevent a monopoly of the credit facilities of rural banks, thus insuring 
extension of credit to as large a number as possible, is answered by other 
provisions of the statute. Except the reserve the bank is required to 
keep on hand, there is absolutely no limitation on the amount it may loan 
to any particular class of borrowers, or on any particular class of securi- 
ties. When we consider the evil which it was the object of the Legislature 
to remedy, and the fact that bonds of the United States are recognized by 
our statutes and by everybody as the very safest investments, we have 
no hesitation whatever in deciding that the Legislature did not intend 
by the provisions quoted to limit the amount of the United States bonds 
that a state bank might purchase or hold. We do not consider the point 
doubtful enough to demand further discussion or to require reference to 
the decided cases. They are readily available, and are all in accord with 
the view we take. ' 

It is unnecessary to consider any other question. 

Judgment affirmed. 


PLEADING. 


Shubert Theatrical Co. v. Dalton, New York Supreme Court, November 16,1917. 167 N. Y. Supp. 332. 


In an action on a non-negotiable note the words ‘‘Value received”’ 
do not constitute a sufficient allegation of consideration. 
Appeal from Municipal Court, Borough of Manhattan, First District. 
Action by the Shubert Theatrical Company against Marie Dressler 
Dalton and others. From judgment in favor of plaintiff, defendants 
appeal. Reversed, and new trial ordered. 
Argued October term, 1917, before B1jur, PuiLBin, and Orpway, JJ. 


NOTE.—For other similar decisions see Banking Law Journal Digest, §378. 
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Nathan Vidaver, of New York City (Samuel Schwartzberg, of New 
York City, of counsel), for appellants. 

William Klein, of New York City, for respondent. 

PHILBIN, J. The complaint alleged that the defendant Marie Dressler 
Dalton, on or about October 26, 1914, “for value received duly made, 
executed, and delivered to this plaintiff her promissory note in writing” 
for $2,500; that prior to the delivery of the note to plaintiff ‘“‘the defend- 
ants Dressler Players, Incorporated, and James H. Dalton, for value re- 
ceived, duly indorsed the same in blank, and the defendant Marie Dressler 
Dalton delivered same so indorsed to the plaintiff herein.’’ The answer 
admits the making of the note and sets up payment. 

On the trial the plaintiff's counsel said there was nothing denied; that 
the defense was payment. The court then ruled that the defendant had 
the affirmative. The plaintiff did not offer the note in evidence, and, 
consequently, there is nothing to show its precise wording. Nor did 
plaintiff offer any proof. The defendant moved to dismiss the complaint 
on the ground that it did not state facts sufficient to constitute a cause 
of action. The attention of the court was called to the fact that the 
complaint set up a non-negotiable note, and no consideration was pleaded. 
The court subsequently found for the plaintiff for the full amount claimed. 
The note pleaded was not negotiable (Negotiable Instruments Law, § 20, 
subd. 4; Cawley v. Costello, 15 Hun, 303), and consideration was re- 


quired to be pleaded and proved. The use of the words “value received” 
is not a sufficient allegation of consideration. Kinsella v. Lockwood, 79 
Misc. Rep. 619, 140 N. Y. Supp. 513. 

Judgment reversed, and new trial ordered, with $30 costs to appellant 
to abide the event, with leave to the plaintiff to serve an amended com- 
plaint upon payment of costs of the action to date. All concur. 


PRIVATE BANKING BUSINESS UNDER ASSUMED 
NAME. 


Halpin v. White, Supreme Court of Michigan, September 27,1917. 164 N. W. Rep. 254. 


The statute of Michigan prohibiting the transaction of business 
under an assumed name, or designation other than the real names 
of the parties, without filing a certificate setting forth the circum- 
stances, does not apply to a private banking business carried on 
under an assumed name. Such business is regulated by Laws of 
1897, section 5271, prohibiting persons from engaging in the busi- 
ness of buying and selling money, bank notes, or exchange, etc., 
without filing a certificate setting forth the names of the persons 
composing the firm, the name and style of the firm, etc. 


Error to Circuit Court, Lapeer County; Fred S. Lamb, Judge. 

Action by Theodore D. Halpin, administrator of Oliver H. Wattles, 
deceased, against Kirk White and another. Judgment for plaintiff, and 
defendants bring error. Affirmed. 
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Argued before Kuun, C. J., and Stone OstraNpDER, Birp, STEERER, 
BrookgE, and FEe.ttows, JJ. 


B. F. Reed, of Lapeer, for appellants. Theodore D. Halpin, of Lapeer, 
for appellee. 


Birp, J. Oliver H. Wattles in his lifetime did a banking business in the 
city of Lapeer. When he succeeded to the business of his father, J. M. 
Wattles, he continued to run it as sole owner under the name of J. M. 
Wattles & Co., the same as his father had done. In July, 1909, while 
conducting the business under this name, he loaned to defendants $1,500, 
and took their promissory note therefor. When Oliver H. Wattles died, 
in March, 1911, the note was still unpaid, and his administrator, Theo- 
dore D. Halpin, commenced this suit to recover thereon. The sole de- 
fense was that the name of J. M. Wattles & Co., was an assumed name, 
and as Oliver H. Wattles did not comply with the provisions of Act 101 
of the Laws of 1907 no recovery could be had thereon. This defense was 
overruled, and judgment passed for plaintiff by direction of the court. 


It was decided by this court in Missaukee Farm & Investment Co., 159 
N. W. 490, that the provisions of Act 101 did not apply to a private bank- 
ing business, because that business was already regulated by Act 160 of 
the Laws of 1859 (C. L. 1897, § 5271). The provisions and requirements 
of that act are very similar to those of Act 101. In the case cited it was 
said in part: 


“Tt is also claimed by defendant Elbert C. Ferris that it was necessary 
for the Missaukee County Bank to file a certificate in accordance with 
Act 101 of the Public Acts of 1907, and, not having done so, it was there- 
fore incapacitated from entering into the contract in question. The 
complainant claims that the bank, having been organized under and by 
virtue of the terms of a general law, and having substantially complied 
with its provisions, comes within the exception provided for in section 4 
of Act 101 of the Public Acts of 1907, which reads as follows: ‘This act 
shall in no way affect or apply to any corporation, partnership, associa- 
tion, limited or special partnership, duly organized under the laws of the 
state, or to any corporation organized under the laws of any other state 
and lawfully doing business in this state.’ The language of this section 
of the statute is general in its scope, and, in my judgment, includes a 
copartnership, organized under Act 160 of the Laws of 1859. I conclude, 
therefore, that it was unnecessary for the Missaukee County Bank to 
comply with Act 101 of the Public Acts of 1907.” 


The record in the present case is silent as to whether Oliver H. Wattles 
or his father ever filed the certificate required by Act 160 of the Laws of 
1859. The requirements of that act were mandatory that the certificate 
should be filed before commencing business, and we cannot assume that 
Oliver H. Wattles did business in violation of this act. No question, 
however, is raised as to a failure to comply with Act 160. 

As it was unnecessary for him to comply with Act 101, the judgment 
of the trial court must be affirmed, with costs to the plaintiff. 





LEGAL DECISIONS 
MARRIED WOMAN’S GUARANTY, 


Union Trust Company v. Grosman, United States Supreme Court, January7, 1918. 38 Sup. Ct. Rep. 
147. 


A married woman’s guaranty of her husband’s debt is valid in 
Illinois but invalid in Texas. When a married woman, domiciled 
in Texas while temporarily in Illinois, executed a guaranty of her 
husband’s debt it was held that the same could not be enforced in 
an action instituted in the Federal courts of Texas. 


On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Fifth Circuit. 

Suit by the Union Trust Company against Minnie Kahn Grosman and 
others. A judgment for plaintiff against the defendant named was re- 
versed by the Circuit Court of Appeals for the Fifth Circuit (228 Fed. 
610, 143 C. C. A. 132, Ann. Cas. 1917B, 613), and plaintiff brings cer- 
tiorari. Affirmed. 

Mr. William H. Atwell, of Dallas, Tex., for petitioner. 

Mr. J. M. McCormick, of Dallas, Tex., for respondents. 

Mr. Justice Hotmes delivered the opinion of the court. 

This is a suit brought by the petitioner in the District Court of the 
United States for the Northern District of Texas upon two promissory 
notes made in Chicago by Hiram Grosman and another, and a continuing 
guaranty executed in the same place by the respondent, Mrs. Grosman, 
the wife of Hiram Grosman, as part of the same transaction as the earlier 
note. A decree was rendered for the plaintiff in the District Court, but 
upon appeal by Mrs. Grosman was reversed as against her by the Circuit 
Court of Appeals, on the ground that it subjected her separate property 
to the payment of the demand, contrary to the public policy of the 
State in which the suit was brought. 228 Fed. 610, 143 C. C. A. 132, 
Ann. Cas. 1917B, 613. Mrs. Grosman and her husband were domiciled 
in Texas, as the plaintiff seems to have known, and made the contracts 
while temporarily in Chicago. We assume for the moment that if she 
had given the guaranty in Texas it would have been void, and on the 
other hand that if she had been domiciled in Illinois when she made her 
promise she would have been bound. The main question is which law is 
to prevail. 

If this suit were brought in Illinois it would present broader issues. On 
the one side would be decisions that locus regit actum, and the considera- 
tion that when a woman goes through the form of contracting in an 
independent State, theoretically that State has the present power to hold 
her to performance, whatever may be the law of her domicile. It might 
be urged that the contract should be given elsewhere the effect that the 
law of the place of making might have insured by physical force. See 
Michigan Trust Co. v. Ferry, 228 U. S. 346, 353, 33 Sup. Ct. 550, 57 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §274. 
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L. Ed. 867. On the other hand it is obvious that practically at least no 
State would take any steps, if it could, before a breach of an undertaking 
like this. The contract being a continuing one of uncertain duration the 
plaintiff had notice that in case of a breach it probably might have to 
resort to the defendant’s domicile for a remedy, as it did infact. In such 
a case very possibly an Illinois Court might decide that a woman could 
not lay hold of a temporary absence from her domicile to create remedies 
against her in that domicile that the law there did not allow her to create, 
and therefore that the contract was void. This has been held concerning 
a contract made with a more definite view to the disregard of the laws of a 
neighboring State. Graves v. Johnson, 156 Mass. 211, 212, 30 N. E. 
818, 15 L. R. A. 834, 32 Am. St. Rep. 446. 

But when the suit is brought in a court of the domicile there is no room 
for doubt. It is extravagant to suppose that the courts of that place 
will help a married woman to make her property there liable in circum- 
stances in which the local law says that it shall be free, simply by stepping 
across a State line long enough to contract. The Kensington, 183 U. S. 
263, 269, 22 Sup. Ct. 102, 46 L. Ed. 190; Armstrong v. Best, 112 N. C. 
59, 17S. E. 14, 25 L. R. A. 188, 34 Am. St. Rep. 473; Bank of Louisiana 
v. Williams, 46 Miss. 618, 12 Am. Rep. 319; Baer v. Terry, 105 La. 479, 
480, 29 South. 886; Palmer v. Palmer, 26 Utah, 31, 40, 72 Pac. 3, 61 
L. R. A. 641, 99 Am. St. Rep. 820. See generally, Seamans v. Temple 
Co., 105 Mich. 400, 63 N. W. 408, 28 L. R. A. 430, 55 Am. St. Rep. 457; 
Dicey, Conflict of Laws (2d Ed.) 34, General Principle No. II (B) and 
as to torts, Id. 645, Rule 177. There is nothing opposed to this view in 
those decisions in which the Courts have enforced similar contracts of 
women domiciled where the law allowed such contracts to be made. It is 
one thing for a Court to decline to be an instrument for depriving citizens 
belonging to the jurisdiction of their property in ways not intended by the 
law that governs them, another to deny its offices to enforce obligations 
good by the lex domicilii and the lex loci contractus against women that 
the local laws have no duty to protect. International Harvester Co. v. 
McAdam, 142 Wis. 114, 124 N. W. 1042, 26 L. R. A. (N. S.) 774, 20 Ann. 
Cas. 614; Merrielles v. State Bank of Keokuk, 5 Tex. Civ. App. 483, 24 
S. W. 564. The case of Milliken v. Pratt, 125 Mass. 374, 28 Am. Rep. 
241, went to the verge of the law in holding a Massachusetts woman 
liable in Massachusetts on a contract that she could not have made there, 
because made by a letter in Maine, although her person remained always 
within the jurisdiction of Massachusetts. It is safe to conjecture that 
the decision would have been different if the law of Massachusetts had 
not been changed before the bringing of the suit so as to allow such con- © 
tracts to be made. 125 Mass. 377, 383, 28 Am. Rep. 241. 

Texas legislation is on the background of an adoption of the common 
law. If the statutes have not gone so far as to enable a woman to bind 
her separate property or herself in order to secure her husband’s debts, 
they prohibit it, and no argument can make it clearer that the policy of 
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that State is opposed to such an obligation. It does not help at all to 
point out the steps in emancipation that have been taken and to argue 
prophetically that the rest is to come. We have no concern with the 
future. It has not come yet. The only question remaining, then, is 
whether the Court below was right in its interpretation of the Texas law. 
This was not denied with much confidence and we see no sufficient reason 
for departing from the opinion of the Court below and the intimations of 
all the Texas decisions that we have seen. Red River National Bank v. 
Ferguson, (Tex. Civ. App.) 192 S. W. 1088; Shaw v. Proctor (Tex. Civ. 
App.) 193 S. W. 1104; Akin v. First National Bank of Bridgeport (Tex. 
Civ. App.) 194 S. W. 610, 612; First State Bank of Tomball v. Tinkham 
(Tex. Civ. App.) 195 S. W. 880. 

If the decree would have been right in a Court of the State of Texas 
it was right in a District Court of the United States sitting in the same 
State. Pritchard v. Norton, 106 U.S. 124, 129, 1 Sup. Ct. 102, 27 L. 
Ed. 104. 

Decree affirmed. 


NOTE STOLEN AND FILLED OUT. 
Atlanta National Bank v. Bateman, Court of Appeals of Georgia, January 22,1918. 94. E. Rep. 853. 


After the defendant had signed a note containing blank spaces 


the payee grabbed it and refused to return it. The note was later 
filled out, indorsed and discounted with the plaintiff bank. While 
ordinarily a maker is not liable on a note which is taken in this man- 
ner and filled out without authority, it was held that the bank could 
recover against the maker in this case, if it could be shown that the 
latter was guilty of negligence in permitting the instrument to get 
into circulation. 


Error from Superior Court, Wilkinson County, J. B. Park, Judge. 

Suit by the Atlanta National Bank against D. J. Bateman. Judgment 
for defendant, and plaintiff brings error. Reversed. 

D. S. Sanford, of Milledgeville, for plaintiff inerror. Geo. H. Carswell, 
of Irwinton, for defendant in error. 

Jenkins, J. This was a suit on a promissory note which was in the 
following form: 

“$214.60. Atlanta, Ga. October 5th, 1914. Sixty days after date 
I promise to pay to the order of T. F. Goodwyn & Co. two hundred 
fourteen and 60/100 dollars, at Atlanta National Bank, Atlanta, Ga., 
for value received, with interest after maturity until paid at 8 per cent. 
per annum, with all cost of collection, including 10 per cent. as attorney’s 
fees, if collected by law or through an attorney at law. Each of us, 
whether principal, security, guarantor, indorser, or other party thereto 
hereto, severally waives and renounces each for himself and family 
any and all homestead or exemption rights either of us or the family of 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §161. 
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either of us may have under or by virtue of the Constitution or laws of 

Georgia, or any other state or the United States, as against this debt or 

any renewal thereof; and each further waives demand, protest, and notice 

of demand, protest, and nonpayment. Given under the hand and seal 

e each party. Due . D.J. Bateman [L.S.] Address: Gordon, 
~The 


Indorsed: 
“Pay to the order of the Atlanta National Bank. © 


T. F. Goodwyn & Co. 
“T. F. Goodwyn & Co.” 


The note as signed by the defendant was mainly printed, but certain 
portions of the original form were left blank for the purpose of supplying 
names, dates, and amounts. These had been filled out before the note 
was taken by the holder who brought the suit, and there was nothing then 
to indicate to the taker that it differed in any way from what its condition 
was when signed. There was no alteration of any of the expressed terms 
of the instrument. The case was submitted to the judge on an agreed 
statement of facts, from which it appears: 


“The defendant about the Ist of October, 1914, went to Atlanta, Ga.» 
for the purpose of collecting about $700 that Goodwyn & Co. owed him. 
Goodwyn told the defendant that he did not have the money, but could 
get it if he would sign a note, and he would take it to the bank and get it 
discounted and give him the money. The defendant then signed the 
note sued upon in blank. When the defendant signed the note, there 
was nothing but the printed matter on the note; the blanks being filled 
after he signed the same. After he signed the note, as above stated, in 
blank, he decided not to deliver the same. Goodwyn then snatched the 
note up and put it in his safe; he requested him to give the note back 
to him, and he refused to do this. The bookkeeper locked the note in 
the safe, and he could not get it. The defendant did not deliver the note, 
and never intended the note to be filled out, and did not authorize any 
one to fill out the blanks, and never received a cent of the money, and 
Goodwyn & Co., still owe him.’”’ ‘The Atlanta National Bank is a 
bona fide holder for value before due.” 


From the evidence it appears that the note remained in the hands of 
Goodwyn & Co. for a period of about five days. 

The judgment of the able trial judge, in which he sets forth in an 
opinion the reasons for his holding, states that judgment was rendered 
in favor of the defendant for the reason that, under the evidence, the 
note signed in blank was neither completed nor delivered. No account 
was taken of the question of negligence, and whether or not the proxi- 
maté cause of the fraud could be properly chargeable to the fault of the 
defendant in negligently permitting the note to get into circulation, so as 
to estop him from denying a valid delivery. 

We thoroughly agree with the opinion held by the trial judge that it 
does not follow as a matter of law that a bona fide holder of a negotiable 
note is necessarily protected in his title where it appears that such instru- 
ment has never been actually delivered, and that it was materially incom- 
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plete when feloniously taken from the maker. Under such circumstances 
the maker is prima facie not liable. Indeed, the so-called “‘uniform 
negotiable instrument law,” now of force in many of the jurisdictions of 
the country specifically provides that: 


“Where an incomplete instrument has not been delivered, it will not, 
if completed and negotiated without authority, be a valid contract in the 
hands of any holder, as against any person whose signature was placed 
thereon before delivery.” Crawford’s Annotated Negotiable Instru- 
ments Law, p. 42, § 15. 


But, under our view of the law, neither would it do to hold that the 
signer in blank of a negotiable promise to pay could in all cases and under 
all circumstances claim exemption from liability on such an instrument 
signed by him as against an innocent taker for value. Our opinion of the 
law, as expressed in the fourth headnote, is such as to raise in this case a 
question of fact as to whether or not the evidence shows that the defend- 
ant was guilty of such negligence in allowing the note to get into circula- 
tion as would furnish the proximate cause of the fraud and would operate 
to estop him from denying actual delivery. The decision in the case of 
Linick v. Nutting, 140 App. Div. 265, 125 N. Y. Supp. 93, was rendered 
in accordance with the terms of the Negotiable Instruments Law of 
force in New York, which contains the provision above quoted. In that 
case it was held that: 


“The rule that a bona fide holder of an incomplete instrument, negoti- 
able but for some lack capable of being supplied, has implied authority 
to supply the omission, and to hold the maker thereon, applies only where 
the maker has by his own act, or by the act of another authorized or 
invested with apparent authority by him, put the instrument in circula- 
tion as negotiable.” 


It was there held that the signer of a blank check does not owe to a 
third person, who is not bound to honor the check when completed, the 
duty of guarding against the possibility of the check being stolen and 
completed and negotiated by the thief, and he is not liable to a third 
person on a blank check stolen and completed by the thief; but in the 
opinion in that case it is said: 


“None of the circumstances connected with the theft of this paper 
appear, except that it was stolen, and that the persons guilty of the crime 
have been tried, convicted, and sentenced for the same. Plaintiff there- 
fore cannot be charged with negligence giving rise to an estoppel, unless 
a man is guilty of negligence in writing his name upon a piece of paper 
which by some possibility may afterwards be stolen from him, which 
paper afterwards comes into the hands of a third person who is an entire 
stranger to the transaction, with words written over the signature which 
are sufficient in form to make it a check or note. Actionable negligence 
involves: First, the existence of a duty; second, the omission to exercise 
ordinary and reasonable care in connection therewith; and, third, injury 
resulting in consequence thereof. In view of the contractual relation 
existing between the bank and its depositor, some duty of care may be 
owing toit. The bank, by the terms of its contract with him, is bound 
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to pay on his account to the holder of paper bearing his genuine signature 
the amount called for, if such amount is to his credit. But a third per- 
son is under no obligation to honor his paper. He can take it or not as he 
pleases, and as a rule such paper is accepted in reliance upon the imme- 
diate transferor thereof. Trust Co. of America v. Conklin, 65 Misc. 
Rep. 1, 119 N. Y. Supp, 367. What duty, threfore, is owing to him? 
Again, at the risk of being charged with lack of ordinary care and pru- 
pee must one guard against the possibility of a crime being com- 
mitted ?”’ 


Further on in the opinion the court says: 


“‘We conclude, therefore, that the delivery of a promissory note by the 
maker is necessary to a valid inception of the contract. The possession 
of such a note by the payee or indorsee is prima facie evidence of delivery; 
but if it appears that the note has never been actually delivered, and that 
without any confidence, or negligence, or fault [italics ours] of the maker, 
but by force or fraud, it was put in circulation, there can be no recovery 
upon it, even when in the hands of an innocent holder.” 


In the English case of Baxendale v. Bennett, L. R. 3 Q. B. Div. 525, 
dealing with a suit on an instrument stolen when incomplete, the opinion 
of the court sustaining the plea of the maker is based upon the theory 
that, if the defendant was guilty of any negligence at all, it did not con- 
stitute the proximate and effective cause of the fraud, such as would 
estop the signer from denying delivery. In the case of Burson v. Hunt- 
ington, 21 Mich. 416, 4 Am. Rep. 497, the pertinency of the question of 
such negligence was recognized, and in the opinion in that case the court 
said: 

“There may be cases where the culpable negligence or recklessness of 
the maker in allowing an undelivered note to get into circulation might 
justly estop him from setting up non-delivery, as if he were knowingly 
to throw it into the street, or otherwise leave it accessible to the public, 
with no person * * * to guard against its abduction under cir- 


cumstances when he might reasonably apprehend that it would be likely 
to be taken.” 


Thus, even under the rule of the Negotiable Instruments Law con- 
taining the provision which we have quoted apparently comprehensive 
in scope and intent, we find that the courts have not failed to take into 
account that the principle of negligence may be involved. A signer in 
blank of a negotiable instrument, even though undelivered, should not 
under all circumstances and conditions be permitted as a matter of law 
to shut his eyes to the known peril imposed upon the public by the felon- 
ious taking of such an instrument signed by him when it might be that 
under the facts of the particular case it lay within his reasonable power 
and within his power alone to afford protection. 

The judgment in this case being based entirely upon the holding that 
as a matter of law the defendant is not liable on the instrument, for the 
reason that the note had never been completed or delivered by defendant, 
and there being no finding upon the question as to whether, under the 
evidence, the proximate cause of the loss lay in the felonious taking of t he 
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instrument, or whether it was occasioned by negligence on the part of the 
signer in permitting it to get into circulation when it was within his 
reasonable power to prevent it, this court will not pass upon that question 
as an original proposition, but remands the case in order that a finding 
may be had upon the issue raised by the evidence as to whether, under 
all the circumstances, the defendant is or is not thus estopped from deny- 
ing a valid delivery of the instrument. 

Judgment reversed. 

Wane, C. J., and Luxe, J., concur. 


——— 


CHECK PAID TO AGENT OF PAYEE. 


Louisville & N. R. Co. v. Citizens National Bank of Pensacola, Supreme Court of Florida, November 
28, 1917. 77 So. Rep. 104. 


A check payable to the plaintiff railroad company and drawn on 
the defendant bank was wrongfully indorsed and presented by a 
freight agent in the plaintiff’s employ and paid by the defendant. 
It was held that the bank was liable to the plaintiff for the amount 
of the check. 


Error to Circuit Court, Escambia County; A. G. Campbell, Judge. 

Suit by the Louisville & Nashville Railroad Company against the 
Citizens’ & Peoples’ National Bank of Pensacola. Demurrer to declara- 
tion sustained. Judgment for defendant, and plaintiff brings error. : 
Order sustaining demurrer reversed. 

Blount & Blount & Carter, of Pensacola, for plaintiff in error. Watson 
& Pasco, of Pensacola, for defendant in error. 

E.us, J. The plaintiff in error sued the defendant in error in the 
circuit court for Escambia county. 

The declaration contained two counts. The first count alleged in 
substance that a freight agent of the plaintiff at Pensacola named W. W. 
Weekly received from the agent of the Atlantic Compress Company a 
check on the defendant’s bank for the sum of $905, payable to the order 
of the plaintiff, which check had been drawn by Virgin & Carter to pay a 
debt due to the plaintiff by them; that Weekly, now deceased, indorsed 
the check by writing the initials of the plaintiff and his own name as 
agent upon the check and presented the same to the defendant bank for 
payment; that the bank paid the amount of the check to Weekly, and 
charged the same to the account of Virgin & Carter, and returned the 
check to them; that Weekly was not authorized by the plaintiff to indorse 
or collect the check, and did not pay over to plaintiff the money so col- 
lected, nor has the plaintiff received the same from any other source. 

The second count was for money had and received. 

In the case at bar it cannot be assumed that Weekly had authority 

NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §197. 
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to take the check to the bank for deposit to the credit of the plaintiff. 
Certainly he had no authority to indorse the check for the plaintiff and 
receive the proceeds, for that is admitted by the demurrer. Therefore 
the bank, and no one else, assumed the responsibility of dealing with 
Weekly as the plaintiff’s agent. The drawers of the check were not at 
fault, because they made it payable to the plaintiff’s order; the plaintiff 
was not at fault, for it had given Weekly no such commission as he under- 
took. His authority as the plaintiff’s agent ceased when, as freight agent 
he received the check from the makers, as we construe the declaration. 
Under the circumstances of this case, as shown by the declaration, the 
liability of Virgin & Carter upon the account which they owed to the 
plaintiff, and to pay which they sent the check, would seem to be dis- 
charged. There would seem to be no sufficient reason for holding Virgin 
& Carter responsible for the dishonesty of the plaintiff’s agent, whom 
it had designated to receive the check. As between the plaintiff and 
the makers of the check, the loss, if any, should fall upon the party more 
directly responsible for, and having control of, the agent whose dis- 
honesty occasioned it. See McFadden v. Follrath, 114 Minn. 85, 130 
N. W. 542, 37 L. R. A. (N.S.) 201; Burstein v. Sullivan, 134 App. Div. 
623, 119 N. Y. Supp. 317. The case is somewhat analogous to those in 
which a check payable to one person is presented for payment by another 
person of the same name. As between the payee and the bank paying 
the check, the loss falls upon the latter. Thomas v. First Nat. Bank of 
Gulfport, 101 Miss. 500, 58 South. 478, 39 L. R. A. (N. S.) 355; Indiana 
Nat. Bank v. Holtsclaw, 98 Ind. 85; 7 C. J. 693 N. L. 

In the Indiana case the court held that the unauthorized indorsement 
of the check conferred no title, and in contemplation of law the check 
remained untransferred, and in this condition was subject to plaintiff’s 
acceptance, for whom it was intended, but was sent to the wrong address. 
So the unauthorized indorsement of the check in this case conferred no 
title, neither did its delivery; but the defendant nevertheless has under- 
taken to dispose of it as its own by charging it to the drawers’ account 
and returning it to them. 

The rule is well established that a banker on whom a check is drawn 
must ascertain at his peril the identity of the person named in it as 
payee; but it does not apply in this case. There was no question as to 
the identity of the payee, nor was payment made upon a forged instru- 
ment. The bank-simply assumed the sole responsibility of treating 
Weekly as the agent of the plaintiff, with authority to indorse its name 
upon checks and collect the proceeds. It was guilty of negligence for 
which no one other than itself was responsible. It committed a wrong 
for which it is answerable in damages—a wrong to which it cannot be 
said that either the drawers or payee were parties. 

The section in the Negotiable Instruments Law providing that a 
check of itself does not operate as an assignment of any part of the funds 
to the credit of the drawer with the bank, and that the bank is not liable 
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to the holder unless and until it accepts or certifies the check (section 
3098, General Statutes), does not apply. The plaintiff is not suing the 
bank for breach of a contract in not paying the check. It is suing the 
bank, because the latter has undertaken to exercise ownership over a 
check which belonged to the plaintiff without its authority—because the 
bank had in its possession funds, the proceeds of the check, which it 
should have paid to the plaintiff, but negligently failed to do so. 

We think there is nothing in the point that the damages in this case 
would be merely nominal; and, if nominal damages only were claimed, 
the case would not be within the jurisdiction of the court. 

The order sustaining the demurrer to the declaration was error, for 
which the judgment is reversed. 

Browne, C. J., and WHITFIELD, Taytor, and West, JJ., concur. 


ACTION BEFORE MATURITY OF NOTE. 


Walter H. Goodrich & Co. v. Friedman, Supreme Court of Errors of Connecticut, December 15, 1917. 
102 Ati. Rep. 607. 


One who takes a note for money due cannot bring suit on the 
debt, for which the note was given, before the maturity of the note. 


Appeal from City Court of New Haven; John R. Booth, Judge. 
Action by Walter H. Goodrich & Co., a corporation, against Louis 


Friedman and others. Judgment for plaintiff, and defendants appeal 
Error. 


Action to recover the value of certain goods and articles sold and de- 
livered, brought to and tried by the city court of New Haven. Facts 
found and judgment rendered for the plaintiff and appeal by the defend- 
ants. Error. 

The plaintiff is a corporation engaged in the business of selling oils, 
gasoline, and the like. The defendants, between the dates of July 15, 
1915, and December 13, 1916, made purchases of oils, gasoline, and other 
products, and made payments for these articles as set forth in the bill 
of particulars and made part of the plaintiff’s complaint. On or about 
November 6, 1916, the plaintiff demanded payment of the defendants, 
who then owed the plaintiff $595.56, but the defendants were unable to 
payincash. The plaintiff requested the defehdants to execute a note for 
the amount of the indebtedness then existing, and suggested a note pay- 
able in 60 days. The defendants refused to give a 60-day note, but of- 
fered to execute a note payable in 4 months, whereupon a note in the 
following form was executed and delivered to the plaintiff. 


“$595.56. November 6, 1916. 


“Four months after date we promise to pay to the order of Walter H. 
Goodrich & Co. five hundred and ninety-six and 56/100 dollars at Union 
& N. H. Trust Co. Value received.” 
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There was no agreement between the plaintiff and the defendants that 
this note was received in payment of the existing debt. The plaintiff 
indorsed the note and discounted it at the bank where it was made pay- 
able, where it was later protested for nonpayment. The plaintiff still 
holds the note, and it is unpaid. The note was at all times the property 
of the plaintiff. This action was instituted on December 19, 1916, prior 
to the maturity of the note. The amount of the plaintiff’s claim as it 
appears from its bill of particulars is $755.05. Of this amount $156.49 
represents sales which were made subsequent to November 16, 1916, 
the date of the note. The defendants admitted the execution, delivery, 
and acceptance of the note by the plaintiff, but claimed that the plaintiff 
was precluded from obtaining a recovery for the sum of $596.56, the 
amount of the note before it became due. The trial court overruled this 
claim, and rendered judgment for the full amount of the plaintiff’s bill. 

There are several reasons of appeal. In substance, the error assigned 
is the conclusion of the trial court that the plaintiff’s acceptance of the 
negotiable promissory note and the negotiation of the same did not pre- 
clude a recovery of the indebtedness evidenced by the note before its 
maturity. 

William J. McKenna and Samuel C. Schlien, both of New Haven, for 
appellants. Samuel E. Hoyt, of New Haven, for appellee. 

RoraBack, J. (after stating the facts as above). This action was com- 
menced about 23 months before the maturity of the note. It is a general 
rule that the nonexistence of a cause of action at law when the suit is 
brought is a fatal defect, which cannot be cured by the accrual of a right 
of action while the suit is pending. In other words, an action at law can 
be supported only on the facts as they existed when the action was com- 
menced. Woodbridge v. Pratt & Whitney Co., 69 Conn. 304, 305, 37 
Atl. 688; Dickerman v. N. Y., N. H. & H. R. Co., 72 Conn. 271, 275, 
44 Atl. 228. 

The acceptance of the note in the present case was at the least an 
agreement for delay, and the plaintiff could not commence an action on 
the original debt evidenced by the note until the note became due. 2 
Parsons on Notes and Bills, 135. The reason for this rule is that the 
entering into new agreement and undertaking subjected the defendants, 
debtors, to peculiar liabilities, or afforded the plaintiff, creditor, fresh and 
peculiar rights which constituted a good consideration for the extension 
of credit. Chitty on Contracts, 593. This note ‘‘implied an agreement 
to suspend the remedy on the original demand during the term of the 
note.”” Brabazon v. Seymour, 42 Conn. 551, 554. See, also, 1 C. J. p. 
1148, and cases cited ‘n note 43 at the bottom of page 1148. 

It appears that when this action was commenced the note had been 
discounted and was in the control of the bank, a bona fide holder. The 
defendants at this time were liable to pay the note to a third party. 
To now hold that the defendants at this time were liable for the price of 
the goods for which the note was given would be a plain evasion of the 
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rule that a cause of action must be supported by the facts as they existed 
when the action was commenced. 

There is error, and a new trial is ordered. 

The other Judges concurred. 


PENNSYLVANIA UNCLAIMED DEPOSIT LAW 
CONSTITUTIONAL. 


Commonwealth v. Dollar Savings Bank, Supreme Court of Pennsylvania, June 30, 1917. 102 Atl. 
Rep. 569. 


The laws of Pennsylvania provide that wherever any depositor 
in a savings institution makes no demand for his deposit for a period 
of thirty years after the last deposit or payment, the deposit shall 
be paid over to the state treasurer. It is also provided that after a. 
deposit has been paid to the state treasurer the depositor may 
recover the amount without interest. It is held that this statute is 
constitutional and valid. 


Appeal from Court of Common Pleas, Dauphin County. 

Assumpsit by the Commonwealth of Pennsylvania against the Dollar 
Savings Bank to recover unclaimed deposits. From a judgment for 
plaintiff for want of a sufficient affidavit of defense, defendant appeals. 
Affirmed. 

From the record it appeared that Act April 17, 1872 (P. L. 62), con- 
strued in the following opinion of the Supreme Court, is entitled “An 
act relating to unclaimed deposits in savings banks, and transfer of stock.” 
Section 1 refers to management, and is not material to this case. Section 
2 reads as follows: 


“That where any depositor with any savings fund, savings institution 
or savings bank whatsoever, or his legal representatives, shall omit to 
make any demand for the amount deposited by him, or for any part 
thereof, for the space of thirty years after the last deposit or payment was 
made by or to him, or his said representatives, no action or suit shall 
thereafter be brought or maintained by him or them, for the amount of 
such deposit, against such corporation, but the same shall be paid over 
instead, to the state treasurer for the use of the state: Provided, that no 
one now having any such right of action shall be so barred, until the 
expiration of one year from the passage of this act: And provided, that 
it shall be lawful for such depositor or his legal representatives, at any 
time after the amount of his deposit shall have been paid over into the 
treasury of commonwealth as aforesaid, to institute and prosecute an 
action of debt therefor, against the state treasurer for the time being, in 
the court of common pleas for Dauphin County; and on the recovery of 
judgment in such action, it shall be lawful for the court to issue thereon a 
writ, commanding such state treasurer, or his successor in office, to cause 
the amount thereof, with costs but without interest, to be paid to the 
party entitled in the judgment, out of any unappropriated moneys in the 
hands of the state treasurer, or if there be no such money unappropriated, 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §178. , 
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then out of the first moneys that shall be received by him, and to enforce 
obedience to such writ by attachment, as is provided by law, in respect 
to actions against counties and townships.” 


Section 3: 


“Tt shall be the duty of the treasurer or cashier, of every incorporated 
savings fund institution or bank in this commonwealth, on or before the 
first day of November, in each year after the present, to make returns to 
the auditor general, of the amount of all such unclaimed deposits as 
referred to in the previous section of this act, with the names and resi- 
dences of the depositors, so far as known, and before the first day of 
January, then next ensuing, pay over the amounts so returned to the 
state treasurer, whose receipt therefor shall be a full and sufficient dis- 
charge to such saving fund institution or bank, from any further liability 
to any such depositor.” 


Section 4 provides for the issuing of certificates of stock by savings 
banks having a capital stock, and is not material to this case. 

Argued before Brown, C. J., and MeEstrEzatT, PoTTER, STEWART, 
MoscuziIskKER, Frazer, and WALLING, JJ. 

George C. Burgwin, of Pittsburgh, and James A. Stranahan, of Harris- 
burg, for appellant. John R. Geyer, of Harrisburg, W. I. Swoope, of 
Clearfield, and J. B. Eichenauer, of Pittsburgh, for appellee. 

MoscuzIskER, J. The commonwealth of Pennsylvania sued the Dol- 
lar Savings Bank, of Pittsburgh, to recover the sum of $9,069.29, with 
interest from December 1, 1913, which it alleged was the aggregate of 
moneys placed in that institution by 24 depositors “who had omitted to 
make any demand for the amount deposited by them, or any part thereof, 
for the space of thirty years after the last deposit was made.” Plaintiff 
averred that, under Act April 17, 1872 (P. L. 62), it was the duty of the 
defendant to pay these deposits to the treasurer of the commonwealth. 
Judgment was entered for want of a sufficient affidavit of defense, and the 
savings bank appealed. 

In addition to certain purely legal defenses, the affidavits of defense 
allege that 12 of the 24 depositors named in plaintiff’s statement, subse- 
quent to the expiration of the before-mentioned period of 30 years, had 
either added to, subtracted from, or withdrawn the entire amount of their 
respective accounts, totaling $6,312.13. The commonwealth filed an 
amended statement striking out all deposits as to which the bank had 
entered a defense on the merits, and reducing the amount claimed to 
$2,757.16. 

The legal defenses are as follows: (1) The act of 1872, supra, relied 
upon by plaintiff ‘‘violates the Fourteenth Amendment of the Constitu- 
tion of the United States and the tenth section of article 1 of the Constitu- 
tion of Pennsylvania, in that it deprives a person of property without due 
process of law’’; (2) the act “‘is contrary to article 3, § 16, of the Constitu- 
tion of Pennsylvania, in that it attempts to authorize the payment of 
money by the state treasurer without special appropriation’’; (3) the act 
“violates article 3, § 21, of the Constitution of Pennsylvania, in that it 





LEGAL DECISIONS 195 


prescribes a limitation of time within which an action may be brought 
against a corporation different from the general laws regulating actions 
against natural persons.” 

In disposing of the first of the above propositions, we must keep in 
mind that the statute here in question is not an escheat act. In other 
words, it does not provide for seizing property presumed to be without 
an owner, but rather for the taking into possession by the sovereign 
commonwealth, for the protection of both state and owner, of a certain 
class of property which is subject to escheat. The act requires that, in 
all cases where, for a period of 30 years, any person has failed to exercise 
rights of ownership over a savings fund deposit, the amount thereof shall 
be handed to the state treasurer, whose receipt it declares a sufficient 
protection to the prior custodian. The rights of the owner are amply 
protected by giving him a cause of action against the commonwealth, 
with full provisions for legal proceedings and final process, under which 
either he or his legal representatives can recover the amount of the 
deposit upon proof of identity. This is neither depriving the depositor 
of his property nor taking it for public use within the meaning of either 
the federal or state Constitutions. 

The portion of the Fourteenth Amendment to the Constitution of the 
United States depended upon by defendant is as follows: 


“Nor shall any state deprive any person of life, liberty, or property 


without due process of law.” 
And the relevant part of the Constitution of Pennsylvania reads thus: 


“Nor shall private property be taken or applied to public use, without 
authority of law and without just compensation being first made or 
secured.” 


While, by operation of the act of 1872, supra, right of action against 
the depositary is taken away, yet this is no substantial deprivation to the 
owner of the deposit, for instead of that right, as soon as his money is 
turned over to the state treasurer, he is afforded an action against the 
commonwealth and provided with a court in which, without limitation 
of time, he may prove hisclaim. True, the act says that the deposit shall 
be paid “‘to the state treasurer for the use of the state,’’ but it also specially 
provides that, when claimed by the depositor or his legal representatives, 
the amount proved shall be paid over to the party entitled thereto “out 
of any unappropriated moneys in the hands of the state treasurer, or if 
there be no such moneys unappropriated, then out of the first moneys 
that shall be received by him,” which, in effect, is a dedication, so far as 
may be necessary, of all unappropriated moneys in the state treasury to 
the purpose of satisfying duly proved claims under this act. Since the 
state, with its power of taxation, is always solvent, it would be impossible 
to give better security. 

The act before us does not, in so many words, say that a savings fund 
deposit which for 30 years has been entirely neglected by its owner shall 
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be presumed to have been abandoned, but it is plain that such is the 
theory upon which the legislation rests; and it is well established that 
every sovereign state has jurisdiction to take charge of apparently aban- 
doned or unclaimed property. Cunnius v. Reading School District, 
206 Pa. 469, 56 Atl. 16, 98 Am. St. Rep. 790; Id., 198 U. S. 458, 25 Sup. 
Ct. 721, 49 L. Ed. 1125, 3 Ann. Cas. 1121; Attorney General v. Provident 
Institution for Savings in Town of Boston, 201 Mass. 23, 86 N. E. 912; 
Id., 221 U. S. 660, 31 Sup. Ct. 661, 55 L. Ed. 899, 34 L. R. A. (N. S.) 
1129. When as here, such property is taken in charge by the state, and 
the owner or his legal representatives are given an unlimited right to 
reclaim, with a pledge of all unappropriated moneys in the public treas- 
ury, so far as may be necessary, to repay the amount thereof when duly 
proved, this is simply an exercise of authority over property actually 
within the jurisdiction of the state, and liable to escheat, for the due 
protection of all parties in interest, including the owner; and is in no sense 
a taking or seizing for public use within the meaning of the constitutional 
provisions relied upon in this case. 

Generally speaking, when property is taken under an out-and-out 
escheat act, or when the state provides a method of transferring to others 
property of a citizen who has been unheard of for a given period of time, 
some form of notice to the owner, by publication or otherwise, is required 
to make the proceedings in question ‘“‘due process of law.’”’ Defendant 
contends that this rule applies in the present instance, and, since the 
legislation under attack does not provide for any such notice to depositors 
affected through its operations, defendant insists that in this respect the 
act of 1872, supra, is fatally defective. For the sake of argument, 
conceding defendant has a right to raise this constitutional point, yet, in 
so doing, it speaks only on behalf of the depositors whose money is being 
transferred to the state treasury, since the bank itself received due and 
formal notice of the present proceedings. When the case is viewed from 
the standpoint of these depositors, then the rule applies that: 

“A court will never heed objections to the constitutionality of an act 
of assembly unless the complainants are affected by the particular feature 
alleged to be in conflict with the Constitution.” 

Furthermore, it is always essential for a complainant to show that he 
occupies such a position, Mesta Machine Co. v. Dunbar Furnace Co., 
250 Pa. 472, 476, 95 Atl. 585. 

On the pleadings at bar, there being no averment to the contrary in the 
affidavits of defense, we must assume all the deposits in controversy to 


‘have been made subsequent to 1872; and hence that the respective de- 


positors acted with full knowledge of the provisions of the statutes passed 
in that year. This being so, since the proceedings on the part of the 
state to obtain possession of these deposits were not instituted for the 
purpose of declaring an escheat or of passing the property in question over 
to another—in short, were not in antagonism to the owners, but for their 
benefit—there exists no absolute necessity for any form of notice to 
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such owners, as the latter are presumed to know that, after expiration of 
the 30-year period, the commonwealth, at any time, may take over the 
custody of their deposits in the manner provided by the act dealing with 
the subject in hand. 

Before leaving this branch of the case, albeit defendant does not raise 
the point, it may be well to suggest that, since the deposits in controversy 
were all made subsequent to the act of 1872, supra, in each instance the 
contract of the depositary must be treated as subject to the terms of the 
statute here in question; therefore the present proceedings can in no sense 
be said to constitute an impairment of the obligations of these contracts. 
Finally, the fact, that, under the act of 1872, supra, a depositor may not 
claim interest from the state, does not present a subject which calls for 
consideration at thistime. “This isa matter with which * * * [the 
defendant] * * * is not concerned, and can arise only between the 
state and the claimant when he asserts [his] * * * right fof] * * * 
property.” Provident Savings Institution’s Case, 221 U. S. 660, 665, 
31 Sup. Ct. 661, 55 L. Ed. 899, 34 L. R. A. (N. S.) 1129. 

Defendant’s second proposition rests upon the provision of the Consti- 
tution of Pennsylvania to the effect that: 

“No money shall be paid out of the Treasury, except upon appropria- 
tions made by law, and on warrant drawn by the proper officers in pur- 
suance thereof.” : 

We recently had occasion to construe this provision in Com. ex. rel. 
Bell v. Powell, 249 Pa. 144, 156, 94 Atl. 746, and there said, it ‘‘simply 
means that the public funds are not to be expended in any way except 
as directed by the lawmaking power.’’ It was not the intention thereby 
to prevent the Legislature from providing a special fund to be paid out 
in a designated manner, or to prevent the lawmaking power from pledg- 

-ing unappropriated funds for the return of moneys taken into the custody 
of the state under an act such as the one at bar, and concerning which the 
commonwealth asserts no right or title paramount to that of the original 
owner. As to Act May 11, 1909 (P. L. 519), it is sufficient to say, we are 
not convinced that it impliedly repeals the provisions for repayment 
contained in the act of 1872, supra; the later act was not intended to 
apply to circumstances such as covered by the earlier one. 

The third proposition relied upon by the defendant involves a con- 
sideration of that portion of the Constitution of Pennsylvania which 
provides that: 

“No act shall prescribe any limitations of time within which suits may 
be brought against corporations * * * different from those fixed 
by general laws regulating actions against natural persons; and such acts 
now existing are avoided.” 

In entering upon this branch of the case, it may be well to notice that 
the title of the statute here before us gives no suggestion that the act is 
intended to apply solely to incorporated institutions; it is entitled “‘An 
act relating to unclaimed deposits in savings banks, * * * ” and, 
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while other sections make reference to incorporated banks and savings 
funds, or “savings banks having a capital stock,” yet section 2, which 
controls the present case, is written in language broad enough to com- 
prehend all such institutions, whether incorporated or otherwise. It 
reads as follows: 


“Where any depositor with any saving fund, savings institution or 
savings bank whatsoever * * * shall omit to make any demand,” 
etc. 

True, later on this section contains the provision that, after 30 years, 
no suit may be instituted or maintained “‘for the amount of such deposit, 
against such corporation”; but it is argued by plaintiff that the word 
“‘corporation”’ is here used in “‘a generic sense * * * to cover unin- 
corporated as well as incorporated”’ savings institutions. It is not 
necessary to decide this point, however, for we are convinced the court 
below expressed a proper view of the matter in the following excerpt from 
its opinion: 


“We do not look upon this provision of the statute [act of 1872, supra] 
as a statute of limitations strictly so called, such as was intended to be 
avoided by section 21 of article 3 of the Constitution, but rather as an 
enactment for the protection of the savings banks against liability after 
_ it has paid over the deposit to the state treasurer. The statute takes 
away the remedy of the depositor against the bank, and substitutes for 
it the remedy against the state treasurer and the commonwealth which 


has received the deposit. But, be that as it may, the other provision in 
the statute amply protects the savings bank. In the second section, 
it is provided that the state treasurer’s receipt shall be a full and sufficient 
discharge of the savings bank from any further liability to the depositor. 
Both provisions * * * were intended to protect the savings bank; 
so even if the first * * * be avoided * * * it still has full 
protection in the effect which the statute directs shall be given to the 

receipt of the state treasurer.” : 


In other words, even if it be conceded that, after the lapse of 30 years, 
the depositor or his legal representatives might still have a right to sue 
the bank, yet, since the state has full jurisdiction to take over the custody 
of apparently abandoned property, the receipt of its treasurer, when 
produced by the defendant bank, would be a sufficient answer to such 
an action; hence the bank cannot be in any wise prejudiced by the alleged 
unconstitutionality of the limitation. Then again, it is to be noticed 
that, even after 30 years, the act of 1872, supra, does not deprive a de- 
positor of either his remedy or right of action, but simply transfers the 
liability to him from the original depositary to the commonwealth of 
Pennsylvania. 

The assignments of error are overruled, and the judgment is affirmed. 


— oa 
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BANK’S AUTHORITY TO ACT AS INSURANCE 
' AGENT. 


Alabama Red Cedar Co. v. Tennessee Valley Bank, Supreme Court of Alabama, November 29, 1917. 
76 So. Rep. 980. 


4 
A clause in a bank’s charter authorizing it “To act as agent for 
fire insurance companies, associations or corporations” does not 
authorize the bank to insure property against loss by fire or to 
indemnify owners of property against such loss. 
Appeal from Circuit Court, Madison County; B. M. Miller, Judge. 


Action by the Alabama Red Cedar Company against the Tennessee 
Valley Bank. From a judgment for defendant, plaintiff appeals. Af- 
firmed. 

Cooper & Cooper, of Huntsville, for appellant. Spragins & Speake, 
of Huntsville, for appellee. 

McCLeELLAaN, J. The plaintiff, appellant, suffered a loss of its property 
by fire. Its action is for damages against the appellee; and its claim is 
set forth in five counts. The jury’s verdict was for the defendant. The 
legal effect of the counts is necessary to be stated. Counts 1 and 2 de- 
clared upon a contract of insurance against fire, in and by which the 
defendant engaged to indemnify and make whole the plaintiff from 
pecuniary loss so caused. Counts, 3, 4 and 5 declare upon the breach of a 
contract whereby the defendant engaged with the plaintiff, for a consider- 
ation of $350, to secure for the plaintiff valid insurance for a period of 
one year from June 28, 1913, in the sum of $7,000, indemnifying it against. 
loss by fire. 

The charter of the defendant (a banking corporation), offered in evi- 
dence, authorized it “‘to act as agent for fire insurance companies, associa- 
tions, or corporations.” That clause was the only power or authority 
the appellee had with respect to insurance. It is clear that this power 
or authority did not comprehend the capacity to insure property against 
loss by fire or to indemnify owners of property against loss thereof by 
fire. Pleas 3 and 4 were addressed to each count of the complaint; and, 
since counts 1 and 2 declared on a contract of insurance made by the 
defendant in favor of the plaintiff, these pleas were conclusively estab- 
lished, and, in consequence, the defendant was entitled to the general 
affirmative charge as to counts 1 and 2. As has been indicated, these 
pleas (3 and 4) were also addressed to the other counts, viz. 3, 4 and 5. 
With probably undeserved favor to the appellant (plaintiff) and for the 
occasion only, these pleas will be treated as being colored in averment and 
restricted in effect to a denial of corporate power or authority on the 
part-of the defendant to make the particular contract alleged in counts 
3, 4 and 5. 

Powers not expressly granted to a corporation, or powers not necessarily 
incidental to those expressly granted thereto, are without the power 
of the corporation; and acts or contracts of or for the corporation outside 
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of the powers thus granted are ultra vires and void. Const. 1901, § 233; 
A. G. S. R. R. Co. v. Loveman, 196 Ala. 683, 72 South. 311, 313, 314, 
among others of a long line of the decisions of this court. The contract 
described in counts 3, 4 and 5 is, in substance and legal effect this: That 
for a valuable consideration the defendant promised to secure valid 
insurance for one year, in a certain amount, of plaintiff’s property against 
loss by fire. This promise could only be performed by the defendant’s 
activity and service in procuring a policy or policies of fire insurance in 
the amount and for the period stipulated. A breach of this promise 
would intervene if the defendant could not or did not procure the issuance 
of the insurance contemplated; and, a loss by fire occurring, the measure 
of liability would be the amount the plaintiff would have been paid if 
valid insurance had been effected. Now, the power and authority 
granted to this corporation with respect to fire insurance was to “act as 
agent” for fire insurance companies or associations. This power con- 
templated an agency for a principal. This authority only intended acts 
of representation; a relation of agency, for a fire insurance concern as 
principal, in making fire insurance contracts. The contract described in 
counts 3, 4 and. 5 contemplated, and in fact expressed, an original engage- 
‘ment, devoid of the restrictions of agency, by the defendant to provide 
fire insurance of the kind defined in these counts. The difference between 
the stated power prescribed in its charter in this regard and the contract 
described in counts 3, 4 and 5 is marked and manifestly important. The 
State was willing to confer on this banking concern corporate power to 
“act as agent” for fire insurance companies, realizing, doubtless, that 
such power and service would be subject to the limitations that ordinarily 
circumscribe an agent who acts, not for himself, but for and in behalf of 
a principal. This grant of the State to the defendant, comprehending 
and contemplating only (in this respect) the plainly defined power to 
“act as agent,’”’ would be manifestly perverted if it should be construed 
as empowering the corporation to assume, even for a valuable considera- 
tion, the burden of an original obligation to provide insurance against 
Joss by fire. The power conferred by the charter is to “act as agent” 
for fire insurance companies; and the act (the contract) described in 
counts 3, 4 and 5 intended that the corporation should itself promise, 
assure, the issuance to the plaintiff of valid fire insurance, thus seeking to 
impose on the corporation an obligation as principal; whereas its author- 
ity is to represent another in the assumption of such a burden. 

It results that the contract described in counts 3, 4 and 5 were ultra 
vires the corporation, and, in consequence, that pleas 3 and 4, so assert- 
ing, were conclusively proven, and the plaintiff shown not to be entitled 
to recover, and further entitling the defendant to the general affirmative 
charge. 

Being due the general affirmative charge, errors, if any, of the character 
noted in the assignments of error, were without injury to the plaintiff. 
Bienville Water Co. v. Mobile, 125 Ala. 178, 184, 27 South. 781; Adams v. 
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Corona Coal Co., 183 Ala. 127, 131, 62 South. 536, and decisions cited 
therein. 
No prejudicial error appearing, the judgment must be affirmed. 
Affirmed. 


CHECK INDORSED BY AGENT. 


Hope Vacuum Cleaner Co. v. Commercial National Bank of Independence, Supreme Court of Kansas. 
Nov. 10, 1917. 168 Pac. Rep. 870. 


The plaintiff’s agent indorsed the plaintiff’s name on a check 
payable to the plaintiff, collected the proceeds through the defendant 
bank and used them personally. It was held that the bank was 
liable for the amount. 


Appeal from District Court, Montgomery County. 

Action by the Hope Vacuum Cleaner Company against the Commer- 
cial National Bank of Independence. Demurrer to plaintiff’s evidence 
sustained, and it appeals. Judgment reversed, and cause remanded 
for trial. 

Ellis, Cook & Barnett, of Kansas City, Mo., and Banks & Bertenshaw, 
of Independence, for appellant. Stanford & Stanford, of Independence, 
for appellee. 

Burcu, J. The action was one to recover the proceeds of a check 
collected by the defendant, drawn to plaintiff’s order and indorsed to the 
defendant by an agent of the plaintiff, who had no authority to make the 
indorsement. A demurrer was sustained to the plaintiff’s evidence, and 
it appeals. 

The plaintiff is a corporation of the state of Missouri, and previous to 
the transaction out of which the litigation arose was engaged in manu- 
facturing and selling vacuum cleaners. Matt Berryhill was employed 
to sell and install the plaintiff’s product. He sold a vacuum cleaner to 
Mark D. Mitchell and installed the machine in Mitchell’s building. The 
contract of sale was made in the name of the plaintiff, and Mitchell drew 
his check on the Citizens’ National Bank of Independence, payable to 
the order of the plaintiff, for the contract price of the machine. Berryhill 
indorsed the plaintiff’s name on the check, without authority, and took 
credit for it in the defendant bank. The defendant collected the check 
and subsequently paid the proceeds to Berryhill on his checks. 

The principal defense to the action was that, conceding the facts stated 
to be true, the defendant rested under no liability to the plaintiff. The 
weight of authority is to the contrary. 15 L. R. A. (N. S.) 519, note. 
The check was the property of the plaintiff. If the check had reached the 
plaintiff, it would have brought to the plaintiff’s treasury, in due course 
of business, the sum of $399. By means of the forged indorsement the 
defendant was enabled to intercept the check, collect it, and so divert 
to its own use funds to which the plaintiff was entitled. 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §28, 198. 
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The plaintiff endeavors to justify the action of the district court in 
sustaining the demurrer on other grounds. It is said that Berryhill and 
the plaintiff were partners. The evidence was that the price of machines 
to purchasers was $300 plus cost of installation—in this instance $399. 
Machines were.expected to net the plaintiff $250; that is, the agent was to 
receive a commission of $50 on each machine sold, but the difference 
between $300 and $250 did not belong to the agent. The full price of all 
machines, including cost of installation, was to be remitted to the plain- 
tiff. The result is, the relation of the plaintiff to Berryhill was that of 
principal and agent. 

It is said that Berryhill was held out as the plaintiff’s agent, and that 
authority to indorse the plaintiff’s name on the check should be implied. 
The evidence was that Berryhill installed a vacuum cleaner in the home 
of C. E. Roth—made the contract, did the work, and collected the price— 
and the defendant knew these facts. The evidence further disclosed, 
however, that Berryhill had made a contract in his own name to sell 
Roth a vacuum cleaner not manufactured by the plaintiff. The plain- 
tiff had a machine which had been used for purposes of demonstration. 
The plaintiff sold this machine at a discount to Berryhill, who used it to 
fill his contract with Roth. Consequently Berryhill did not act for the 
‘plaintiff in any capacity in the Roth transaction. Besides this, even if 
Berryhill possessed authority to sell machines, install them, and take 
checks for the price, authority to indorse Mitchell’s check could not be 
implied. The agency was exhausted when Mitchell’s check was received. 
2 C. J. 636, 637. 

It is said the plaintiff was without capacity to maintain the suit be- 
cause it is a foreign corporation, doing business in this state without 
complying with certain statutory requirements. The action was com- 
menced in March, 1915. When the statute relating to the duties and 
privileges of foreign corporations (Gen. Stat. 1909, § 1726) was revised in 
1913, the particular provision on which the contention stated rests was 
omitted (Laws 1913, c. 135). Besides this, the evidence was that the 
plaintiff became insolvent and ceased doing business of any kind in the 
year 1913. Consequently, if the provision were still in force, it would not 
apply. Boggs v. Kelly, 76 Kan. 9, 90 Pac. 765, 15 L. R. A. (N. S.) 461. 

A question is raised concerning the amount of recovery, should the 
plaintiff ultimately prevail. Apparently the agent paid the expenses 
incident to installation of the Mitchell machine, and it is said the plain- 
tiff should not recover more than $300 of the $399 collected by the 
defendant. Under the evidence the entire contract price belonged to the 
plaintiff, and the agent merely has a claim against the plaintiff for his 
advancements. 

Whenever evidence is referred to in this opinion, the evidence most 
favorable to the plaintiff is intended. 

The judgment of the district court is reversed, and the cause is re- 
manded for trial. All the Justices concurring. 
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NATIONAL BANKS AND USURY 


A Decision of the Supreme Court of New York, which Stands as a 
Warning Against the Exacting of Usurious Interest 


By JOHN EDSON BRADY 


There are many national banks in the United States that are charging 
usurious interest on their loans. It is so stated by the Comptroller 
of the Currency, in a circular sent out by him under date of February 
27 for the purpose of giving such national banks “‘a further admonition.” 

This circular letter was sent to all national banks, “‘those which are 
charging unlawful interest and those which are not,” with a request 
that the president and directors submit the letter at the next meeting 
of the board and make note of the submission thereof in the minutes 
of the meeting. 

The letter in part reads as follows: 


TREASURY DEPARTMENT 
Washington 


Comptroller of the Currency February 27, 1918. 
“To the President and Directors, 


- 


“Sirs:— 

“Your attention is called to a recent order entered by the Supreme 
Court of Erie County in the State of New York, overruling a de- 
murrer to a bill of complaint brought to RECOVER USURIOUS 
INTEREST under Sec. 5198, U. S. R. S. 

“The Bank had not openly charged interest in excess of 6%, 
the legal rate, but had required the borrower to carry a certain 
deposit balance as a condition of the loan of the money. 

“The order of Court was to the effect that an interlocutory judg- 
ment overruling the demurrer be entered with leave to the defend- 
ant bank within twenty days to withdraw its demurrer and answer 
the complaint, and in case of the failure of the defendant to answer 
and pay the costs within twenty days, the plaintiff to have judgment 
against the bank in the sum of $17,740.86 and interest thereon from 
April 5, 1917. 

“On December 27, 1917, in consequence of the charge which it 
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had made to its client, the borrower, of illegal or usurious interest, 
the defendant national bank paid the plaintiff $17,000 in settlement 
of this suit.” 
Respectfully, 
JouN SKELTON, WILLIAMs, 
Comptroller. 


The statutes which provide what interest may be lawfully taken by 
a national bank and what happens to banks, which are found guilty of 
taking more than is allowed by law, are sections 5197 and 5198 of the 
Revised Statutes of the United States. 

In order that the banker who is interested in this matter may have 
these statutory provisions before him while reading the particulars 
concerning the case referred to in the above circular we here quote them: 


ate Ua ae Geel ee eee |. cee eee, ee 


Section 5197. ‘Any association may take, receive, reserve, and 
charge on any loan or discount made, or upon any note, bill of 
exchange, or other evidences of debts, interest at the rate allowed 
by the laws of the State, Territory, or district where the bank is 
located, and no more, except that where by the laws of any State 
a different rate is limited for banks of issue, organized under State 
laws, the rate so limited shall be allowed for associations organized 


or existing in any such State under this Title. When no rate is 
fixed by the laws of the State, or Territory, or district, the bank 
may take, receive, reserve, or charge a rate not exceeding seven 
per centum, and such interest may be taken in advance, reckoning 
the days for which the note, bill, or other evidence of debt has to 
run. And the purchase, discount, or sale of a bona-fide bill of 
exchange, payable at another place than the place of such purchase, 
discount, or sale, at not more than the current rate of exchange, 
for sight-drafts in addition to the interest, shall not be considered 
as taking or receiving a greater rate of interest.” 

Section 5198. ‘The taking, receiving, reserving, or charging a 
rate of interest greater than is allowed by the preceding section, 
when knowingly done, shall be deemed a forfeiture of the entire 
interest which the note, bill, or other evidence of debt carries with 
it, or which has been agreed to be paid thereon. In case the greater 
rate of interest has been paid, the person by whom it has been 
paid, or his legal representatives, may recover back, in an action 
in the nature of an action of debt, twice the amount of the interest 
thus paid from the association taking or receiving the same; pro- 
vided such action is commenced within two years from the time 
the usurious transaction occurred. That suits, actions, and pro- 
ceedings against any association under this title may be had in any 
circuit, district, or territorial court of the United States, held within 
the district in which such association may be established, or in 
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any State, county, or municipal court in the county or city in 
which said association is located having jurisdiction in similar cases.”’ 


Under these provisions of the National Bank Act, it will be seen that 
a national bank may charge on any loan or discount, or on any note, 
bill of exchange, or other evidence of debt, interest at the rate allowed 
by the laws of the state where the bank is located, except that, if by the 
state law a different rate is limited for banks of issue, that rate shall be 
allowed for national banks in the state; if no rate is fixed by the state 
law the bank may charge a rate not exceeding 7 per cent., which may’ 
be taken in advance. Knowingly charging a higher rate than is allowed, 
as above, works a forfeiture of the entire interest; and if the greater 
interest has been paid, twice that amount may be recovered back. 

These provisions, imposing penalties upon national banks for taking 
usury, supersede the state laws upon the subject. Therefore, while 
they provide that the rate of interest chargeable is that allowed by the 
state law, the provisions of the act are exclusive so far as concerns the 
penalties of usury, and the forfeiture is confined to the interest, although 
by the state law the penalty may be forfeiture of the entire debt. 

The case referred to in the Comptroller’s circular letter is McCutcheon 
v. The Marine National Bank of Buffalo, wherein Mr. Roland Crangle 
of Buffalo, New York, appeared as attorney for the plaintiff. The 
action was brought under section 5198 to recover the sum of $17,740.86 
the same being twice the amount of alleged payments of usurious in- 
terests made by the plaintiff to the defendant bank. 

The transaction involved in this litigation is somewhat complicated 
and not easy to follow. In his complaint Mr. Crangle alleges that on 
September 8, 1914, the defendant bank held seven of the plaintiff’s 
promissory notes, aggregating $86,800. The plaintiff on that date paid 
$1,800 so reducing the amount of the indebtedness to $85,000, but the 
bank retained in its possession all of the notes, aggregating, as stated, 
$86,800. 

The plaintiff was then required to execute his note to the bank for 
the sum of $33,200, payable two months’ after date. The bank formally 
discounted this note and credited the proceeds to the plaintiff’s account. 
The next thing the plaintiff did was to draw his check to the bank’s 
order for $20,000. This check was drawn upon the plaintiff’s account, 
which included the proceeds of the $33,200 riote already referred to. 
The check was received by the bank in payment of two of the seven 
notes, above mentioned, each of which was for $10,000 and which were 
then overdue. These two notes were thereupon surrendered by the 
bank to the plaintiff. 

The plaintiff then gave to the bank his check for $15,000 payable to 
the bank’s order against his account, and the bank agreed to accept, 
renewals of the plaintiff’s promissory notes when they should thereafter 
from time to time mature and become payable. 
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At this stage of the proceedings it will be seen that the bank held 
six of the plaintiff’s promissory notes in an amount aggregating $100,000, 
whereas the plaintiff had had the benefit of and actually owed the bank 
$85,000 only. 

All of the circumstances related above occurred on September 8, 1914- 
At the time it was understood and agreed between the parties that, 
although the bank held the plaintiff’s notes for $100,000, he would be 
required to pay on the principal of this apparent indebtedness only 
$85,000, the amount which he actually owed to the bank. Nevertheless, 
under the arrangement between the plaintiff and the bank, the plaintiff 
was required to pay interest on the entire $100,000. And, since all of 
the notes involved were discounted at the rate of 6 per cent. the highest 
tate of interest legally collectible in the State of New York, it is clear 
that the plaintiff was paying interest on the $85,000 at a rate higher 
than 6 per cent. 

One more thing occurred on September 8, 1914, which should be 
mentioned. The complaint alleges that on that date, for the purpose 
of enabling the bank to hold evidence of an apparent indebtedness of 
$100,000, the bank issued a certificate of deposit, reciting that the plain- 
tiff had deposited in the bank $15,000 payable to the order of the bank. 
This certificate was not delivered to the plaintiff but was kept in the 
possession of the bank. 


Later, on September 11th, another certificate for $15,000 was executed, 
presumably to take the place of the certificate dated September 8th. 
The certificate of September 11th was payable to the order of the plain- 
tiff. The bank did not deliver this certificate to the plaintiff but re- 
quired him to indorse his name on the back of it and retained possession 
of it. 

The complaint sets out the various items of usurious interest claimed 
to have been paid by the plaintiff, aggregating $8870.43, and demand 
judgment for twice that amount under section 5198 above quoted. 

The defendant bank demurred to the complaint on the ground that it 
did not state facts sufficient to constitute a cause of action. This de- 
murrer was overruled and judgment given in favor of the plaintiff for 
the sum demanded in the complaint, unless the defendant should within 
twenty days withdraw the demurrer and file an answer to the complaint. 
As stated in the Comptroller’s circular, the case was settled out of court 
upon the payment by the bank of the sum of $17,000. 


In New York State a leading decision dealing with the question of 
usury, is East River Bank v. Hoyt, 32 N. Y. 119. This was an action 
by the East River Bank against A. B. Hoyt and others, the maker and 
indorsers of a promissory note for $500, dated June 22, 1861, payable in 
three months to the order of B. Hoyt, and indorsed by him and the 
other defendants. The note was made by the firm of Hoyt and 
Brother. 
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In the answer it was set up that, at the time of giving this $500 note, 
the bank held the overdue note of Hoyt and Brother for $1,000, which 
the defendants desired to pay; that the bank proposed to discount their 
paper for $1,500 on condition that $1,000 of the proceeds should be 
appropriated in renewal of the over due note and that $500 should 
remain on deposit until the discounted paper (of which the note in suit 
was part) matured; and that the defendants should leave with the bank 
their check for $500 to meet and pay the note in suit, at maturity; and 
that, in pursuance of this arrangement, the plaintiff discounted three 
notes of $500 each and placed the proceeds to the credit of Hoyt and 
Brother, who, thereupon, gave their check, payable at the maturity of 
the note in suit. The note was held void for usury. 

In the opinion the court said: “If the statute prohibiting usury can 
be evaded by such a subterfuge as has been offered in this case, it has 
become a dead letter, and had better be repealed at once. By such a 
contrivance, an individual or a bank, in the loan of one-half their capital, 
may draw interest upon the whole. The device in this case lacks even 
the merit of ordinary skill in its consummation; it is an act of cupidity 
and extortion, that is not provided with even the decencies of a cloak 
to cover its nudity.” 

The rule applicable when a bank requires a borrower to leave a certain 
amount on deposit, as a condition to the making of the loan, is thus 
stated in 29 A. & E. Encyc. of Law 509: 

“In the case of loans or discounts by a bank at the highest legal rate 
of interest, a provision that the proceeds of the loan or discount or any 
part thereof shall be kept as a deposit in the bank during the period or 
a portion of the period of the loan renders the transaction usurious, for 
the reason that the borrower thus pays interest on money, which he does 
not receive or have the use of. But the fact that the borrower volun- 
tarily allows a part of the loan to remain on deposit with the banker, 
without any agreement therefor, will not constitute the giving or taking 
of usury, though such deposit is made with the expectation by the bor- 
rower that he will thereby be enabled to obtain further loans more 
readily.” 

Every national banker, in this connection, is or should be interested 
in two things—what constitutes usury and what may be expected to 
follow in the way of penalty where usurious interest is taken or con- 
tracted for. 

On the first proposition it may be said that, where a bank makes a 
loan or discount and intentionally reserves or receives more than the 
lawful rate of interest, there is usury, no matter what may be the form 
of the transaction. It is the substance not the form that counts. It 
depends on whether ‘the banker receives or contracts for more than the 
lawful rate of interest, not on the number or character of the documents 
executed by the parties. This applies to state as well as national banks 
and, for that matter, to other corporations and to individuals. 
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On the second proposition the reader is referred to sections 5197 and 
5198 of the Revised Statutes, quated above, and the explanatory para- 
graph which follows them. 


ACCEPTANCE OF DRAFT. 


Bailey & Co. v. Southwestern Veneer Co., Supreme Court of Arkansas, January 21, 1918. 200 S. W- 
Rep. 280. . 


Where one to whom a draft was sent testified that it was acci- 
dentally lost, but admitted that he had stated to witnesses that he 
had thrown it in the wastebasket and burned it up, there was a 
question for the jury as to whether the draft was accepted by 
intentionally destroying it. 


Appeal from Circuit Court, Woodruff County; J. M. Jackson, Judge. 

Action by Bailey & Co. against the Southwestern Veneer Company 
and another. judgment for defendants, and plaintiff appeals. Re- 
versed and remanded. 

Jonas F. Dyson, of Cotton Plant, for appellant. Harry M. Woods, 
of Augusta, for appellees. 

McCuttocu C. J. This is the second appeal in the same case; the 
facts being stated in the opinion delivered on the former appeal. 126 
Ark. 257, 190 S. W. 430. 

The issues are the same as on the first trial, and also the testimony 
adduced in support thereof, except that in the last trial the defendant 
introduced as a witness Mr. Lovelace, the manager, and he denied that 
he accepted payment of the draft or agreed to do so, and also testified 
that the draft was accidentally lost. He admitted, however, that he 
had stated to witnesses that the draft had probably gone to the waste- 
basket. The court gave a peremptory instruction in favor of the de- 
fendant, and plaintiffs have appealed. 

Under the law of the case, as stated in the former opinion, the evidence 
adduced in the last trial was sufficient to warrant a submission of the 
issue to the jury whether or not the draft had been wrongfully destroyed 
or lost by accident. It is true that Lovelace testified on behalf of the 
defendant that he did not intentionally destroy the draft, but lost it 
by accident, but there is testimony to the effect that he had told other 
parties that he had thrown the draft into the wastebasket and burned 
it up, and this constituted a conflict in the testimony to be settled by 
the verdict of the jury. 

It was error, therefore, for the court to withdraw the case from the 
jury. ; 

Reversed, and remanded for a new trial. ° 





Modern Banking and Trust Company Methods 
‘ BY 
WILLIAM McCHESNEY MARTIN, A.B., LL.B. 


CHAPTER XIX. (Continued.) 


THE SAFE DEPOSIT DEPARTMENT. (Continued.) 


STORAGE RECORDS. 

As previously mentioned, the safe deposit department also receives for 
storage articles too large for a safe deposit box: A separate vault is 
usually provided for this purpose, which is equipped with racks and 
shelves, arranged and numbered in systematic manner. Each package 
should be given a suitable place in the vault, and properly labeled and 
numbered, so as to be quickly reached at any time. It is a good plan to 
require the private seal of the owner on each package, so that it could not 
be subsequently asserted that the package had been opened by some one 
in the department. 

When a package is received, a receipt is issued to the owner, guarantee- 
ing the safe return of the identical package deposited... The usual form 
of this receipt is as follows: 


SAFE DEPOSIT VAULTS THE MODERN TRUST COMPANY 


Dollars and said Depositor 


Dollars for the storage and safe 
keeping of said package for one year from date, or a proportionate amount of 
said sum for any period of time less or more than one year that the same may re- 
main on deposit, as per schedule of charges printed on the back thereof. In con- 
sideration whereof the said package is to be safely kept by said Company, and to 
be returned at any time to said Depositor upon the surrender of this agreement, , 
identification of Depositor if required, and payment of storage charges. In case 
of loss of package the Company will pay to said Depositor the value of said package 
but not exceeding the amount hereinbefore specified as the value of said package. 
The right is reserved by the Company on giving ten days’ notice to cancel this 
agreement, and require the removal of said package. Such notice to be served 
personally, or through the post office, directed to the address named on the books 
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of the Company. When delivered, the liability of the Company shall cease, with- 
out reference to the contents thereof. 

ALWAYS BRING THIS RECEIPT WITH YOU. 

NOT TRANSFERABLE. : 


Safe Deposit Officer. 


This receipt is 9} inches long and 7 inches wide, and each is attached to 
a stub, in a bound book. Both the stubs and receipts are numbered 
consecutively. 

On the back of the receipt usually appears something like the following: 


SHORT RATES FOR STORAGE 
SAFEDEPOSITVAULTS 9" 


STORAGE FOR 
Month will be 20 per cent. of Annual Rate 
“ ~ 30 “ “ “ 
“40 
50 
60 


75 
80 
85 
90 


J 
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3 

4 

5 

6 “* ee 
7 * 

8 

9 

0 

es ~. ae ¥ "7 


e=———e—e———— 


Any portion of a month will be chiirged as a full 


When storage is paid in advance for not less than 
one year, and the articles on storage are removed before 
the expiration of the year for which the charges have 
been paid, the unearned charges will be refunded on the 
basis stated above. 

‘When packages have remained in storage for one 
year, the charges for any fraction of a year in excess of 
that period will be figured on the basis of one-twelfth of 
the Annual Rate for each additional month or fraction 
thereof. » 

No deposit will be kept for any length of time for 
less than $2.00. 
———————S—SSSSeeeeees 


As withdrawals from the package are made, they are noted in the space 
provided. When the owner receives the package, he surrenders the 
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receipt and signs his name on the back of it. The receipt is then attached 
to its stub. 

In the event that the owner has lost the storage receipt, he should be 
required to furnish the company a receipt similar to the following before 
the goods are delivered to him. 


THE MODERN TRUST COMPANY 
Safe Deposit Department 


Received of the Modern Trust Company of St. Louis. 
which was stored in its Storage 


and the Company’s 
regular Warehouse Receipt bearing this number, issued to me. The said regular 
Warehouse Receipt having been mislaid or lost by me, I give the said Modern 
Trust Company of St. Louis, this paper in lieu of'same. And I hereby agree to 
indemnify, and hold harmless, the said Modern Trust Company, against any loss, 
Damage, Cost or Expense, by reason of the non-return to them of the said regular 
Warehouse Receipt. 


INDIVIDUAL LEDGER CARDS. 
For the purpose of keeping track of the articles left for storage, and of 
recording the payments on account of storage, a card similar to the 
following is used: 


$= ot ‘nih a 


ARTICLES 


cusic DRAVAGE OR CARFARE nt Sone 
FEET 


This card is arranged so as to serve both as a record of the articles 
received and also the payments made by the owner and expenses incurred 
by the department in connection with the deposit. On the back of the 
card is a line for the owner’s signature and spaces in which to insert the 
dates on which he had access to the deposit. 
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LEDGER CARD FOR BOX RENTERS. 


For the purpose of recording the payments made by each safe deposit 
box renter, another form of card is generally used, as follows: 


RLS RRS Nes eee 
SES REE SPs eee 
S00] GG ne 
BRR) TSH Ae h wee 


Library Bureau DL 727%2 


These cards are filed numerically according to the safe deposit box 
numbers. Some departments use cards with tabs on the top each bearing 
the name of the month in which the rent becomes due. This serves as a 
sort of tickler, since by going through the cards, all those bearing the 
month desired can be taken out and bills sent to the renters. 


RENT TICKLER. 
However, most departments have a regular tickler card for the purpose 
of keeping track of the rentals. The following is a good form of such a 
card: 
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This card is filed chronologically, according to the dates when the rent 
falls due. In some departments, it is the practice to file this card about 
ten days before the rent is due and send the renter a bill at that time. 
Others file the card a few days after the rent is due, and if the rent is not 

paid by that time, they send the renter a bill. The latter system no 

‘doubt saves the department some work and postage, as many people 
keep track themselves of the dates when the rent is due and pay it 
promptly. It has also proved advantageous in encouraging the renter 

to keep his box, and relieves many renters of being annoyed with un- 

necessary bills. 












GENERAL BOOKS. 


} 

i 

| 

As a rule, the bills of the safe deposit department are paid by the bank ) 
or trust company proper, and it is not necessary for the department to 
keep much cash on hand. It, therefore, carries an account with the | 
bank and each day deposits to its credit the cash received. | 
} 

j 








Thus, its general books may consist of only a record of cash, receipts, 
a record of expenses, and a ledger. 







CASH BOOK. 
The following is a good form for use in recording the cash received: 















As cash is received, the date and name of the person making payment 
are entered in the first two columns. In the next columns are inserted 
the number of the box, the length of time, and amount. If the amount 
was received in renewal of a box, or for a new box, or on account of stor- 
age, this fact is noted in the appropriate column. The column headed 
“Keys Lost” is used when money is received from a renter on account 
of breaking into his box, for new keys, etc. When the department 
deposits money to its credit in the bank or trust company, this is entered 
in the column headed “Deposit.” 











ee ee 






EXPENSE RECORD. 


The form used for recording the expenses of the department is usually 
similar to the following: 
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The bills received by the department, if correct, are ‘“‘O. K.’d” and 
turned over to the bank for payment, after first being entered in this 
record. Attention is called to the column headed ‘Charge Account.’’ 
In this column is inserted the name of the account which is to be charged 
with the payment. It would doubtless be of great assistance in compiling 
reports if, instead of this column, there were provided separate columns 
for the different accounts. 

The use of this record is important, in that it enables the safe deposit 
officer to tell just how much money has been paid out.of the funds of the 
department up to any certain time. 

LEDGER. 


The items entered in the cash book and expense record are posted to 
the respective accounts in the ledger. The ordinary form of debit and 


* credit ledger, reproduced elsewhere may be satisfactorily used for this 
purpose. 


REPORTS. 

It is a good plan for the Safe Deposit Officer to submit a report each 
day to the executives of the bank or trust company, showing the number 
of safes rented, those rented and surrendered during the day covered 
by the report, the total number of safes rented, number of safes vacant, 
number of packages on deposit, those received and delivered during the 
day covered by the report, the total number of packages stored, the total 
cash received during the day, and information as to the department’s 
profits or arrears, etc. 

Monthly and annual reports of the department’s operations should 
also be furnished for the information of the directors and stockholders. 

(To be continued) 
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[ INQUIRIES AND CORRESPONDENCE 


This department places at your service able legal talent 
asd experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. : 


COMPUTATION OF INTEREST. 


MINNEsOTA, March 5th, 1918. 
Editor, Banking Law Journal, 

Dear S1r:—As an old subscriber and constant reader of your magazine, I should 
like to ask your legal department a question to which I do not find a satisfactory 
answer by a cursory search of my own library. 

Suppose I held a note for $10,000 against John Smith, dated September Ist, 
1916, and due in one year, with interest at 6% per annum. Nothing was paid till 
November Ist, 1917, fourteen months after the date of the note. To what amount 
am I entitled: $10,700 or $10,706? That is, is interest figured on $10,000 for the 
fourteen months, or is interest figured on $10,600 (the total sum due at maturity) 
for two months—from maturity to the date of payment? 

Or, do you think the answer depends on the precise wording of the note? For 
instance, if the note read: ‘‘One year after date I promise to pay $10,000, with 
interest at the rate of 6% per annum; value received,’” might the interest be figured 
one way, while if the note read: ‘One year after date I promise to pay $10,000, 
with interest at the rate of 6% per annum before and after maturity, until paid; 
value received,”’ might it be figured on another basis? 

I shall appreciate any light and citations you can give me on the foregoing; for 
which thanking you in advance, I am, 

Yours very truly, TREASURER. 


Answer:—Interest on the note described in the above inquiry should 
be computed at the straight rate of 6% and should not be compounded 
at maturity. The following are some of the decisions of the Minnesota 
courts on the question of interest. 
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In Dyar y. Slingerland, 24 Minn. 267, the action was brought by the 
plaintiff to restrain the defendant from selling certain mortgaged premises 
under a power of sale for a sum alleged to be due on the note and mortgage. 
The defendant‘answered that the sum alleged to be due was ascertained 
by computing interest according to the terms of the note and interest at 
7 per cent. per annum on interest due and unpaid after the same became 
due and payable. In holding that interest cannot be computed in this 
manner the court said: ‘‘The only question in this case is this: Is inter- 
est to be allowed on the interest stipulated in a contract after default in 
the payment of such stipulated interest ?' 

“Although the weight of authorities is decidedly against allowing 
interest upon interest, yet if the question might be considered open in 
this state, we could see no satisfactory reason, based either on reason or 
public policy why it might not be allowed. But this court decided in 
Mason v. Callender, a Minn. 302 (350) that interest on interest cannot be 
allowed.” 

In Moreland v. Lawrence, 23 Minn. 84, is the following statement: 
“The notes involved in this action drew interest from date at 5 per cent. 
per annum but contained no stipulations as to interest after maturity. 
Under such circumstances it was proper to allow interest by way of 
damages at the rate of 7 per cent. after the maturity of the notes.”’ It 
does not expressly appear in this decision on what sum the 7 per cent. 
interest allowed after maturity was computed, but, it is hardly to be 
doubted that this interest was allowed only upon the principle of the note 
and not upon the interest accruing before maturity. 

It has been held in Minnesota, however, that interest may be recovered 
on overdue interest coupons in the usual form attached to bonds. Welsh 
v. First Div. St. Paul’& Pacific Railroad Co., 25 Minn. 314. In this case 
the court said: ‘‘It is settled by the weight of authority that instruments 
of this character partake of the nature and qualities of negotiable paper. 
They are designed and intended for use and circulation as such in the 
commercial world and as independent securities, separate and apart 
from the bonds with which they are issued. Upon principle there would 
seem to be no good reason why the rule in respect to interest on overdue 
paper of that kind ought not to be applied to overdue coupons like those 
in suit. Such is the holding in the Federal Court and the general ten- 
‘dency of the decisions in the state courts.” 

Some of the propositions laid down in the decisions above referred to 
have since been overruled by statute in Minnesota. The present law of 
that State as to the computation of interest is expressed in section 5805, 
of the General Statute, 1913, which reads in part as follows: “In the 
computation of interest on any bond, note or other instrument or agree- 
ment, interest shall not be compounded, but any contract to pay interest, 
not usurious, upon interest overdue, shall not be construed to be usury. 
Contracts shall bear the same rate of interest after they become due as 
before and any provision in any contract, note or instrument providing 
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for an increase of the rate of interest after maturity, or any increase 
therein after making and delivery shall work a forfeiture of the entire 
interest, but this provision shall not apply to notes or contracts which 
bear no interest before maturity” 


LOST BANK DRAFT. 


CALIFORNIA, March 13th, 1918. 
Editor Banking Law Journal, r 

DEAR Sir:—Being located approximately fifty miles distant from the Mexico- 
California line, we frequently sell to Mexicans New York drafts, by which they 
transfer funds to relatives and friends living in Mexico. 

Recently one of these drafts was claimed to have been lost in the mail and the 
purchaser of same demands a duplicate draft or the refund of his money. We 
promptly stopped payment on the draft but as the Mexican is unable to give satis- 
factory bond for our protection we have refused to issue a new draft or refund the 
money to him. 

We would greatly appreciate any suggestions which you may be able to give us 
concerning instances similar to above, so that we may be fully protected. 

Thanking you, we remain, 

Very truly yours, CASHIER. 


Answer: Ina case of this character the one method by which a bank 
can make certain of protecting itself lies in taking a sufficient bond of 
indemnity. If the lost draft should subsequently turn up in the hands 
of a holder in due course, bearing a proper indorsement, the bank would 
be liable. 

The case of Clinton National Bank v. Stiger, 67 N. J. Eq. 522, 58 Atl. 
Rep. 1055, involved a situation similar to the one outlined in the above 
inquiry. It there appeared that Stiger delivered to the bank the sum of 
$1,313.75, for which he received three cashier’s checks, payable to his own 
order. Later he appeared and demanded new bills of exchange of 
cashier’s check in place of those mentioned, or their equivalent in money, 
alleging that the original checks had been lost or stolen. The bank 
thereupon offered to give him new bills or money, upon his executing a 
bond to indemnify the bank in the event that it should thereafter be 
required to pay the original checks. Stiger refused to give such a bond 
and brought suit. In holding that the bank was entitled to be indem- 
nified against possible loss the court said: ‘The conduct of the defendant 
(Stiger) in this matter has certainly been unjust, for the complainant 
(the bank) has only asked from him the indemnity which he would be 
required to give in any court, whether of law orequity. * * * Ifthe 
defendant had acted as a reasonable man should, and tendered the 
indemnity he is equitably bound to give, the money would have been paid 
to him without question. * * * If, upon final hearing, the facts as 
they now appear remain undisturbed, the amount due to the defendant 
can be decreed to be paid upon his furnishing the indemnity necessary 
to protect the complainant from further loss.” 
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CONSTRUCTION OF EXCESS PROFITS TAX LAW. 


Among the many disputes, concerning the construction of provisions of income 
tax laws, is one which has to do with section 209 of the War Excess Profits Tax Law, 
under which individuals, partnerships and corporations engaged in a business 
having no invested capital, or merely a nominal capital, are taxed. 

The following statement expressing his view of the meaning of this section, is 
credited to John W. Griggs, former Attorney General of the United States and 
Former Governor of the State of New Jersey: 


“One of the main differences is over the construction of section 209, which says 
‘that a trade or business having no invested capital or not more than a nominal 
capital’ shall, in the case of an individual, be entitled to a deduction of $6,000 be- 
fore paying the excess profits tax of 8 per cent. 

“To make the difference plain to the layman let me give a concrete example. 
Take the case of a lawyer with a net income of $10,000 a year. He is also the presi- 
dent of a bank and draws from that institution a salary of $10,000. He is also the 
director of some corporation that is not connected with either bank or his business 
as a lawyer, but which pays him $2,000 a year for his services as director. The 
man also owns a farm which he inherited from his father and which nets him $3,000 
a year in rentals. 

“The foregoing total of his income from various sources aggregates $25,000. 
Now what the Collector of Internal Revenue would have that man do is to deduct 
but $6,000 from his total of $25.000, leaving an income of $19,000 subject to the 
excess profits tax of 8 per cent. 

“Under my method of figuring the man would pay excess profits on only $8,000. 
Thus you see a wide divergence between $19,000 and only $8,000, for 8 per cent. on 
the disputed $11,000 would make a difference of $880 in cash. You may rest 
assured that the whole question will have to be taken up to the United States 
Supreme Court.” 

“In what way do you reduce the man’s taxable excess profits from $19,000 to only 
$8,000 ?”’ was asked. 

“Merely by regarding each source of his income as a separate ‘trade or business, 
with only nominal capital. First take his law practice netting him $10,000 a year. 
If we deduct the $6,000 allowed under the law he would pay only $4,000. Then as 
President of the bank, another ‘trade or business,’ he gets $10,000 a year. Under 
my figuring he would pay only $4,000 from that source. 

“As director of an entirely different business he gets $2,000, which of course— 
if my contention be right—would not pay any excess profits tax at all. Likewise 
the $3,000 he gets in rent from his farm would not pay any excess profits tax. _ That 
would leave only the $4,000 excess from the bank presidency and the other $4,000 
from the practice of law.”’ 

There is some ground upon which to base a contention of this kind, for it is pro- 
vided in section 201 cf the law that, “for the purpose of this title every corporation 
or partnership not exempt under the provisions of this section shall be deemed to be 
engaged in business, and all the trades and businesses in which it is engaged shall be 
treated as a single trade or business, and all its income from, whatever source derived 
shall be deemed to be received from such trade or business.” 

In as much as individuals are not referred to in this provision it can be‘plausibly 
contended that it was the intention of Congress to exclude them entirely from the 
effects of the provision. And it is not illogical that the same construction should 
be extended to section 209, taxing incomes from businesses without invested 
capital. 

Nevertheless the construction Earns Ne for by Mr. Griggs would result in pal- 
pable unfairness: It would make the amount of income tax payable in certain 
instances, depend upon the number of businesses in which a man could show that he 
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was engaged, and not upon the amount of hisincome. To illustrate, a lawyer, who 
derived an income of $6,000 during the year from his law practice and an additional 
$6,000 from his salary as president of a bank, would pay no excess profits tax at all, 
on his income of $12,000. But a lawyer who derived an income of $12,000 a year 
from his practice, or a banker who received an annual salary of $12,000, would pay 
an excess profits tax on $6,000 of that amount. This would be clearly contrary to 
the object of the law, which is to place the tax upon those whose incomes render 
them able to pay. In other words it is not to be doubted that the object of the 
legislators was to make the tax depend upon the amount of a man’s income and not 
upon the arbitrary classifications which he is able to make as to the source of his 
income. 


DEATH OF JAMES STILLMAN. 


James Stillman, Chairman of the Board of Directors of the National City Bank 
of New York, died suddenly on Friday, March 15, at his home on East Seventy- 
Second Street, New York. He had been ill for about a month. He was in his 
sixty-eighth year at the time of his death. 

Mr. Stillman resigned from the presidency of the National City Bank in 1908, and 
was succeeded by Frank A. Vanderlip. He did not relinquish his work in the 
bank, and since Mr. Vanderlip has been engaged in war work at Washington he has 
been at his desk early every morning. 

His position at the head of the largest bank in the United States made him a 
prominent figure in the financial history of the city and the nation. He shared 
with Mr. Vanderlip, the work of the bank in expanding its South American trade 
and opening branches in that country. He was closely associated and identified 
with the great business men of his time, such as Rockefeller, Morgan, Harriman, 
and others, and his influence was broader in many respects than other men in 
the country. He was one of the wealthiest men in the nation, his wealth being 
estimated at more than $100,000,000. 


CITIZENS NATIONAL BANK INCREASES. 


The last statement of the Citizens National Bank of New York, shows an increase 
in deposits of $915,849, the statement of March 4 reaching a total of $37,321,647. 
Other items in the statement include capital, surplus and undivided profits of 
$5,375,601; loans and discounts, $30;807.584; cash and due from Federal Reserve 
Bank, $5,736,593; total resources, $47,157,454. 


PROPOSED AMENDMENTS TO RESERVE ACT. 


A bill amending and re-enacting Sections 4, 11, 16, 19, 22 and 25 of the Federal 
Reserve Act, was introduced by Carter Glass, Chairman of the House Committee 
on Banking and Currency on Feb. 21. The bill is designed to secure better repre- 
sentation of smaller banks on Federal Reserve Bank directorates; increase national 
bank privileges to a wider scope of fiduciary business as executor and administrator 
and to clarify existing law in other ways. One of the chief purposes of the Glass 
bill is to make the Federal Reserve System attractive to small State banks and trust 
companies. It would furthermore provide for the regrouping of banks for the 
selection of Class A and B directors of the Federal Reserve banks so as to give fair 
representation to both large and small member banks. While it is the intent of the 
present law to have one Federal Reserve Bank director from the largest bank, one 
from the medium-sized banks, and one from the smaller banks within a Federal 
Reserve District, it is stated that there have been instances where this purpose has 
been evaded. 

The Glass bill would also permit national banks to act as trustees, executors 
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administrators, registrars of stocks and bonds, guardians of estates, assignees, 
receivers and to act in other fiduciary capacities, in conformity with Supreme Court 
decisions upholding the law permitting national banks to act as executors and 
administrators, the legality of which was contested by the State banks and trust 
companies. Another section would permit member banks located in the outlying 
district of reserve and central cities or in territory added to such cities by extension 
of their corporate limits to hold the reserve balances specified for country banks 
rather than the balances required for the reserve banks. 

With regard to his amendment to Section 22 of the Act, Representative Glass 
stated that this was intended simply to clarify the language which stipulates that no 
officer, director, employee, or attorney of any member bank shall be a beneficiary 
or receive, directly or indirectly, any fee, commission, gift, or other consideration, 
for or in connection with any transaction or business of a bank. 


BOOK REVIEWS. 


HOLMES INCOME TAX. Callaghan and Company, law book publisher 
of Chicago, has just recently published ‘‘Holmes’ Income Tax,’ a volume written 
by George E. Holmes, of the New York Bar, which includes in its treatment the 
tax on undistributed net income, the capital stock tax and the excess profits tax. 

It is not a tedious discussion of the principles of the science and law of taxation, 
but rather a helpful exposition of the tax laws now in force. In the preface it is 
observed that our system of Income Tax Laws is still defective. But the book 
itself wastes no space in criticism. It is meant to be and is a practical book for 
present use. It tells what the law is and explains its meaning and gives information 
as to what individuals, partnerships and corporations must do to comply with the 
provisions of the law. The multitudinous questions that arise in connection with 
filing returns are given clear and intelligible answers. Persons taxable, the amount 
subject to tax, the various deductions allowed—all of these are explained lucidly. 
Even the question of invested capital, what it is and how to compute it, the stum- 
bling block of the experts, is dealt with in a commendable manner. 

The book is printed on thin paper, bound in a flexible cover and is small in size; 
it is built to fit the pocket. It contains 658 pages and the price of it is $4.00 per 
copy. , 


INDEX-DIGEST OF THE FEDERAL ‘RESERVE ACT. The second edi- 
tion of the Index-Digest of the Federal Reserve Act is ready for distribution and 
is being sent to subscribers. The volume contains 656 pages, and furnishes a 
complete analysis of the Federal Reserve Act, as amended to date including those 
provisions of other acts which affect the Federal Reserve System. Copies bound 
in paper are sold for $1 each, and bound in buckram for $1.25 each. Subscriptions 
should be sent to the Federal Reserve Board. direct. 


MORSE ON BANKS AND BANKING. For more than forty years Morse on 
Banks and Banking has been a standard work, relied on by members of the bar 
and cited by the courts in rendering their decisions. The first edition of this 
widely known work appeared in 1879 and the fifth edition, revised and enlarged 
by James N. Carter, Ph. B., J. M., has just been published by Little, Brown & 
Company, of Boston, Mass. 

In this latest edition about 3,000 citations have been added. In all there are 
between 6,000 and 7,000 banking decisions cited and the work, which now appears 
in two volumes, contains approximately 1,800 pages. This gives some idea of the 
magnitude of this treatise on the law of banking. 

The forty-five chapters are divided under six main headings, as follows: ‘‘Prep- 
aration for Business,”’ ‘‘Business of the Bank,’’ ‘Officers and Agents,” “‘Depdsits,”’ 
“Checks,”’ and “Bills and Stock.”” Under these headings is presented all of the 
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law pertaining to banking transactions, as laid down by the statutes and decisions 
of the United States and of the several States. Each of the chapters is preceded 
by an analysis, which embraces an accurate and compressed statement of the law 
of the subject touched upon. In Part II are given the National Banking Laws 
and the Federal Reserve Act, with a synopsis and index, which was prepared under 
the direction of the Federal Reserve Board and is separate and distinct from the 
general index. The thoroughness of the general index may be seen in the fact 
that it covers 85 pages. 

Morse on Banks and Banking is not alone for judges and lawyers; it is finding 
its way into the libraries of banking institutions and bankers, especially thoughtful 
and careful bankers, who are interested in knowing the law which regulates their 
daily transactions. One thing which makes this work valuable to bankers is that 
it is more than a mere statement of the principles of banking law. It not only 
states the principles, but it explains them by reference to the facts involved in 
the decisions in which the principles have been applied. The first edition appeared 
at a time when greater literary effort was expended in the writing of law books, 
than is noticeable in the works of the present day. And throughout the subsequent 
editions this feature has been retained. Obsolete matter has, of course, been 
eliminated; and the changes which have been made are by way of addition, rather 
than of alteration of the text. So that it ndW presents a treatment of the banking 
law in a manner that is at once readable and intelligible and of the many law books 
on this subject, it should make the strongest appeal to the layman. 

The binding is of buckram and the price per set is $15.00. 


MODERN BUSINESS CORPORATIONS. A volume dealing with the organ- 
ization and management of private corporations by William Allen Wood, LL.M., 
of the Indianapolis Bar, has been published by the Bobbs-Merrill Company of 


Indianapolis, Indiana. The first edition of this book, which appeared in 1906, 
was found useful by lawyers and business men alike and was introduced into the 
departments of economics or of commerce and finance, in a number of universities. 

In the new edition the author has added a discussion of the principles of taxation 
with particular reference to corporations. This is a subject which is but little 
understood by corporate officers and directors. In this part of the book the author, 
who is of the opinion that corporations are frequently overtaxed, aims to be of 
direct assistance to corporations and offers suggestions for securing general relief. 

A general comprehension of the legal nature of a corporation, and of its rights, 
powers and liabilities, is a valuable asset to any business man or banker. Mr. 
Woods’ book is admirably suited to the purpose of conveying this information. 
One of the most valuable features of the work is found in the great number of 
useful and practical corporate forms which are given. About 200 pages of the book 
are devoted to this purpose and among the forms given are option agreements, 
subscription agreements, various forms of stock certificates, by-laws, forms needed 
in calling and holding stockholders and directors meeting, etc. In an appendix 
are given various Federal and State statutes applicable to corporations. 

The book contains 600 pages; price, $4.00 per copy. 


INCOME TAX LAW AND ACCOUNTING. The Macmillan Company of New 
York City has published an up-to-date treatise, ‘Income Tax Law and Accounting,”’ 
by Godfrey N. Nelson, member of the New York Bar and a certified public account- 
ant. This is the second edition of this compact and complete work and, by reason 
of the recent amendments to the law, the greater part of the book has been rewritten 
and revised by the author. However, the plan of the first edition, which is familiar 
to attorneys, bankers and accountants, has been closely followed in the present 
revised and enlarged edition. 

The book contains the Federal Income Tax Act, the War Income Tax and the 
War Excess Profits Tax Law, the Corporation Capital Stock Tax Law and rulings 
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thereon, Federal Estate Tax, excise and the New York State Income Tax Law, 
applicable to manufacturing and mercantile corporations. 

Under the present conditions it has become necessary for every banker to 
thoroughly familiarize himself with the provisions of the Federal Tax Laws. One 
reason for this is that bankers are now being looked to for assistance in filling out 
tax returns. Mr. Nelson’s book will be found a very efficient aid in this respect. 
The charts and tables which are given, indicating the amount of tax collectible 
from individuals and corporations are all particularly valuable. The same can be 
said of the concrete examples, indicating the method of computing the tax in 
specific cases. 

The book, which contains 364 pages and is carefully indexed, is divided into 
seven main parts as follows: 1, Income Tax as Applied to Individuals; 2, With- 
holding Tax; 3, Income Tax as Applied to Partnerships; 4, Income Taxes Applicable 
to Corporations; 5, War Excess Profits Tax; 6, Depreciation; 7, Bookkeeping 
Suggestions. In a series of appendices is to be found the text of the various war 
taxes, including the New York State Income Tax on manufacturing and mercantile 
corporations mentioned above. The price of the book is $2.50 per copy. 


INCOME AND OTHER FEDERAL TAXES. A treatise of the Federal Tax by 
Henry C. Black, LL.D., has been published by the Vernon Law Book Company, 
Kansas City, Mo. Mr. Black is widely known as an authoritative writer on legal 
subjects. Among the books which he has produced are works on bankruptcy, 
rescission of contracts, constitutional law, etc. 

His book on the Federal Taxes includes a discussion of all the internal-revenue 
taxes now in force, that is to say, not only of the income tax, but also of the estate 
tax, the excess profits tax, the capital stock tax on corporations, the excise taxes 
on various occupations, the new taxes on transportation and on insurance, the 
stamp tax, the excise, commodities, and miscellaneous taxes laid by the act of 
1917, and general chapters on the assessment, payment, and collection of internal 
revenue taxes, and on the refunding and recovery of taxes illegally exacted. Care 
has been taken in each instance, and in the appropriate connection, to quote the 
full and exact text of the applicable statute or part thereof, and the text is supported 
by comments and explanations and by references to such rulings and regulations 
of the Internal Revenue Bureau and such decisions of the courts as were available. 
In all about 1,000 court decisions are cited in support of the text. 

The arrangement of the book is excellent as is indicated by the chapter headings 
which are as follows: Chapter I. Text of Income Tax Law, as amended, and of 
War Income Tax Law; Chapter II. Nature, History, and Legal Basis of Income 
Taxes; Chapter III. Constitutional Validity of Income Tax Laws; Chapter IV. 
Construction of Statutes Imposing Taxes; Chapter V. What Constitutes Taxable 
Income; Chapter VI. Persons and Corporations Subject to Income Tax;\Chapter 
VII. Exemptions and Exceptions; Chapter VIII. Deductions and Credits in 
Computing Taxable Income; Chapter IX. Collection of Income Tax at the Source; 
Chapter X. Income Tax Returns; Chapter XI. Estate Law; Text of Act of Congress; 
Chapter XII. Estate Tax; Regulations and Decisions; Chapter XIII. Excess 
Profits Tax; Chapter XIV. Capital Stock Tax; Chapter XV. Occupation Taxes; 
Chapter XVI. Tax on Facilities Furnished by Public Utilities and on Insurance; 
Chapter XVII. Stamp Taxes; Chapter XVIII. Excise, Commodities, and Misce]- 
laneous Taxes; Chapter XIX. Assessment, Payment, and Collection of Taxes; 
Chapter XX. Refunding and Recovery of Taxes Illegally Exacted. 

The value of the book, which contains 600 pages, is enhanced by a thorough 
index. Each purchaser of the book receives without charge a supplement of 100 
pages which presents important treasury rulings of 1918. The binding is of law 
buckram; the price is $6.00 delivered. 

RAND-McNALLY BANKERS DIRECTORY. The January, 1918, edition of 
the Rand-McNally Directory, which is now in its 46th year is more replete than 
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ever with information that the banker must have. Its maps in colors, 11x14 
inches, information concerning banks, bankers and trust companies, lists of bank 
officials, directors, attorneys and bank examiners, and the vast fund of other val- 
uable and essential banking features, together with the reputation for completeness 
and accuracy which this work has established for itself throughout the entire period 
of its existence, entitle it without dispute to the place of leader among all publi- 
cations of this character. 


MERGER OF NEW YORK BANKS. 


It was announced on March 5th that arrangements had been completed for the 
consolidation of the Market & Fulton National Bank of New York City with the 
Irving Trust Co. The directors of the bank on the 5th accepted the cash offer of 
$305 a share made by the trust company and the stockholders of the bank will 
formally ratify the directors’ action on April 8. Consent of more than two-thirds 
of the stockholders, it is understood, has already been obtained. A letter issued by 
Robert A. Parker, President of the Market & Fulton, and Frederic G. Lee, President 
of the Irving Trust, stated: 

In conformity with the action of the boards of directors of the Market & Fulton 
National Bank and of Irving Trust Co., and with the approval of the Superintendent 
of Banks of the State of New York, and the Comptroller of the Currency, Wash- 
ington, D. C., arrangements have been made whereby the business of the Market 
& Fulton National Bank has been consolidated with the Irving Trust Company. 

The present banking office of the Market & Fulton National Bank will be 
continued as the ‘‘Market & Fulton Office’’ of the Irving Trust Co.; checks, &c., 
drawn upon the Market & Fulton National Bank will be paid by the Market & 
Fuiton Office of the Irving Trust Co. Check books and pass books now in use 
by depositors of the Market & Fulton National Bank may be continued in use 
until others are furnished. 

There will be no change in the policy or management of the business of the 
Market & Fulton National Bank, the present officers and clerical force being 
continued intact. Under the new arrangement Mr. Alexander Gilbert becomes 
Chairman of the board of directors of the Irving Trust Co. and Mr. Robert A. 
Parker, Vice-President of the Irving Trust Co., and a member of the board of 
directors. These two gentlemen will continue to have the same charge and 
supervision of the Market & Fulton Office of the Irving Trust Co. as they formerly 
had of the Market & Fulton National Bank, and the board of directors of the 
Market & Fulton National Bank has consented to continue as an Advisory Board in 
the direction of the affairs of the Market & Fulton Office of Irving Trust Co. 


NEW YORK TRUST COMPANIES CONSOLIDATE. 


Trustees of the Central Trust Company and of the Union Trust Company, of 
New York City recently gave formal approval to the plans for a merger of the two 
institutions, subject to final ratification by the stockholders. The consolidated 
institution is to be called ‘‘The Central Union Trust Company of New York,” 
and it will have a eapital stock of $12,500,000 and a surplus of about $16,500,600. 
The combined deposits, which will be around $250,000,000, are exceeded at present 
by only two trust companies in the United States. 

James N. Wallace, who has been President of the Central Trust Company 
since 1905, will be Chairman of the Board and President of the new company, and 
Edwin G. Merrill, who became President of the Union Trust Company in 1910, 
will be Vice Chairman and Vice President. 

Under the plan for consolidation shareholders of the Central Trust Company, 
which is capitalized at $5,000,000 and has a surplus of nearly $16,000,000, will 
receive 1.84 shares of the stock of the new company for each share of their stock. 
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The shareholders of the Union Trust Company, which has a capital of $3,000,000 
and a surplus of $5,600,000, will receive 1.1 shares of stock of the new company for | 
each share of Union stock. Under this arrangement the shareholders of the Central 
will get $9,200,000 of new stock and shareholders of the Union will get $3,300,000. 

The Board of Trustees of the consolidated company is to consist of thirty 
members, and it is expected that substantially all of the Trustees of both companies 
will become members of the new board. The main office of the new company will 
probably be at 80 Broadway in the building owned by the Union Trust Company. 


FOREIGN GOVERNMENT BANKS. 


The Comptroller of the Currency announced on March 9: 

The reports of condition for December 31, 1917, show that the total amount of 
bonds of Foreign Governments held by the national banks of the country on the 
date named was $280,653,308, of which only $709,613 were bonds of the German- 
Austrian Governments. Other foreign securities held by the national banks on 
the same date aggregated $69,990,853, making total of all Foreign Securities 
$350,644,161 against $297.236,000 Foreign Securities held November 17, 1916, 
and $158,500,000 on May 1, 1916. 

Of the total amount of Foreign Government bonds owned, $20,603,338 were held 
by national banks in the New England States; $182,854,947 by national banks in 
the Eastern States; $15,294,128 in the Southern States; $42,057,311 in the Middle 
States; $8.101.292 in the Western States; and $11,742,292 in the Pacific States. 

The banks of the Central Reserve Cities owned $99,549,562 Foreign Govern- 
ment bonds. National banks in other Reserve Cities held $59,488,751, while the 
amount held by all country banks was $121.614,995. 

The State in which the country banks held the largest amount of Foreign Govern- 
ment bonds was Pennsylvania,—$31,260,866. Country banks in New York State 
came next with $23,701,435, followed by New Jersey with $8,312,698, Ohio with 
$7,719,036, Massachusetts with $5,898,144, Michigan with $4,266,262, Virginia 
$3,411,536, Connecticut $3,305,188. In no other State did the amount of Foreign 
Government bonds held by country national banks amount to as much as 
$3,000,000. 


NEW INCOME TAX Wie: | eeleeaee BY COMMISSIONER 


On March 21st Revenue Commissioner Roper approved the following income 
tax questions and answers as an appendix to the Excess Profits Tax Primer, the 
publication of which was authorized a few weeks ago. 

Questions continue to come to the Internal Revenue Bureau in regard to the 
excess profits tax laws, although two weeks ago, when Commissioner Roper author- 
ized the publication of the Excess Profits Tax Primer, it was thought that every 
conceivable complication likely to disturb the taxpayer had been covered. Mr. 
Roper today approved the following appendix to the Primer: 

QUESTION.—A law partnership has a net income of $15,000. One partner 
draws a salary of $3,000 and the other $6,000, leaving $6,000 net for the partner- 
ship. The deduction for the partnership is $6,000, leaving no tax to be paid. 
The $6,000 profits, however, is paid to the partner drawing the $6,000 salary. 
Does he pay excess profits on the basis of an income of $12,000? 

ANSWER.—No. He has a $6,000 deduction, which covers his salary, and the 
$6,000 received in partnership profits is not taxable to the individual partner under 
the excess profits tax law. In the above case, neither the partnership nor the 
individual partners will have any excess profits tax to pay. 

Q.—A partnership has a capital of $60,000, including $10,000 invested 

i mn municipal bonds and the stock of domestic corporations. The dividends and 
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interest received on the stock and bonds are figured as a part of the partnership 
profits for the year. May the $10,000 be included as a part of the invested capital? 

A.—No. The income from this investment is not subject to the excess profits 
tax. The stocks and bonds in question are therefore inadmissible assets and 
may not be included in the invested capital. ; 

Q.—A corporation having a capital stock of $100,000 is engaged in the 
buying and selling of securities. During 1917 an average of $75,000 of its 
capital was invested in municipal bonds. Interest on the bonds amounted to 
$4,500; profits from the sale of the bonds amounted to $18,000. May any of the 
$75,000 invested in these bonds be included in invested capital? 

A.—Yes. The total income from the bonds (interest plus trading profits) 
was $22,500. The trading profits were four-fifths of this amount. Under 
Article 45 of Regulations No. 41, four-fifths the amount ($75,000) invested in the 
bonds, namely, $60,000, may be included in the invested capital. 

Q.—A corporation with a paid-up capital stock of $100,000 had 
accumulated a surplus cf $20,000 on Dec. 31, 1914. In 1915 the corporation 
suffered a loss through fire amounting to $50,000. Since then it has made up 
$10,000 of this loss. In computing invested capital must the capital be reduced 
by the amount of the loss which was in excess of the surplus and which has not yet 
been made up? In other words, will the invested capital now be reduced to 
$80,000? 

A.—No. The invested capital will be $100,000. The loss must be taken 
into account only to the extent that it wiped out the surplus. The amount 
of the original cash investment need not be reduced for this purpose. However, 
no new surplus can be included in the invested capital until the full loss of $30,000 
chargeable against the capital account has been made good. 

Q.—When adjustments are made under Schedule B. or C. or Form 1,103, 
must the corporation change its books accordingly? 

A.—It is not necessary that the books be changed, provided some permanent 
record of the adjustments is kept. 

Q.—On Dec. 31, 1917, a corporation set aside a reserve of $100,000 to 
pay the excess profits tax due in June, 1918, in case the current earnings should 
not be sufficient. May this $100,000 be included in invested capital as of Jan. 1, 
1918? 

A.—Yes. Although set aside as a reserve fund, it will be regarded as a part 
of the surplus. 

Q.—In 1914 a corporation acquired a secret formula valued at that 
time at $500,000, issuing therefor $500,000 of capital stock. May the secret 
formula be included in invested capital at this figure? 

A.—Not if this amount exceeds 20 per cent. of the total stock out- 
standing March 3, 1917. Secret formulae or secret processes are regarded as 
intangibles and are subject to the same limitations. 

The Commissioner also makes the following correction in the Primer: 

On Page 15 of the Primer, under Question No. 46, in the third line of the answer, 
the word “‘before’’ should be ‘‘after,”” so that the second sentence will read as 
follows: . 

“If the property was put in before Jan. 1, 1914, enter the value as of that date; 
if put in on or after that date, enter the value as of the time when put in.” 


WORK OF CAPITAL ISSUES COMMITTEE APPROVED. 


The Administrative Committee of the American Bankers Association has given 
unanimous approval to the work of the Capital Issues Committee of the Federal 
Reserve Board, in the following resolution: 

Whereas, The Secretary of the Treasury requested the Federal Reserve Board to 
take up the question of a limitation of the issue of new securities throughout the 
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United States along the lines of the conservation of capital for the prosecution of 
the war—that is to say, to limit so far as possible the issue of new securities for 
non-essential purposes, in order that essential financing including the government 
financing itself can be made possible, and 

Whereas, Pursuant thereto, the Federal Reserve Board has named Mr. Warburg, 
Mr. Delano and Mr. Hamlin on a Committee to be known as the Capital Issues 
Committee, 

Now, Therefore, Be it.Resolved, That we, the Administrative Committee of the 
American Bankers Association, are in full accord with this movement and give it 
our hearty and unqualified support, and further, that we recommend to the members 
of the American Bankers Association that they also extend their hearty support in 
carrying out the purposes for which the Capital Issues Committee was appointed. 


THE NATIONAL CITY COMPANY OF NEW YORK. 


The National City Company of New York makes the following bond offerings 
in its March circular: 

City of New York 344% Gold Corporate Stock, interest May.1 and November 
1, due May 1 and November 1, 1954, price to yield about 4.65%. 

The Northern Ohio Traction and Light Company, first lien and refunding mort- 
gage 5% Gold Bonds, interest February 1 and August 1, due August 1, 1956, 
price 83 and interest, to yield about 6.15%. 

Southern California Gas Company first mortgage 6% Gold Bonds, interest May 
1 and November 1, due November 1, 1950, price 92} and interest, to yield about 
6.56%. 

The American Cotton Oil Company 5% Gold Notes, interest March 1 and 


September’ 1, due September 1, 1919, price 96 and interest, to yield about 7.85%. 
The Virginian Railway Company first mortgage fifty-year 5% Gold Bonds, 
series ‘‘A,”’ interest May 1 and November 1, due May 1, 1962, price 903 and in- 
terest, to yield about 5.55%. 
Central Argentine Railway, Limited, ten-year 6% Convertible Gold Notes, 
interest February 1 and August 1 in New York or London, due February 1, 1927, 
price at market and interest, to yield about 9.75%. 


——— an 


FRANKLIN TRUST COMPANY. 


The Franklin Trust Co. of New York and Brooklyn announced on March 15 
that on account of the prevailing high cost of living additional compensation would 
be distributed to all its employees receiving salaries of less than $3,000 a year. 
The plan of apportionment is: 10% of the salary for the quarter ending March 
31 to employees receiving $1,200 a year; 8% for the quarter to those whose yearly 
salaries range between $1,200 and $2,400; and 6% to those who get from $2,400 
to $3,000. This bonus is the second quarterly bonus of the kind to be distributed 
by the Franklin Trust and is in addition to the profit-sharing distribution made 
to employees at the close-of each year. 

Clark B. Davis, Vice-President of the First National Bank of Bellmore, Long 
Island, and for ten years Cashier of the First National Bank of Amityville, and 
previous to that Assistant Cashier of the Orlando Bank & Trust Co. of Orlando, 
Florida, is now an Assistant Secretary at the Montague Street Office of the Franklin 
Trust Co. Arthur H. Hacker, formerly well known in Philadelphia having been 
brought up in the Provident Life & Trust Co., but for the past ten years acting as 
Secretary and Treasurer of B. T. Babbitt, has been appointed Manager of the 
Credit Department of the Franklin Trust Co. — 
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WHAT YOUR BOND PURCHASE WILL ACCOMPLISH. 


The following figures give one.a definite idea of what his or her loan to the 
Government by the purchase of Liberty Bonds will accomplish when used by the 
War Department: 

One $50 bond will buy trench knives for a rifle company, or 23 hand grenades, 
or 14 rifle grenades, or 37 cases of surgical instruments for enlisted men’s belts, 
or 10 cases of surgical instruments for officers’ belts. 

A $100 bond will clothe a soldier, or feed a soldier for eight months, or purchase 
5 rifles or 30 rifle grenades, or 43 hand grenades, or 25 pounds of ether, or 145 
hot-water bags, or 2,000 surgical needles. 

A $100 and a $50 bond will clothe and equip an Infantry soldier for service 
overseas, or feed a soldier for a year. 

Two $100 bonds will purchase a horse or mulefor Cavalry, Artillery, or other 
service. ; 

Three $100 bonds will clothe a soldier and feed him for one year in France, or 
buy a motorcycle for a machine-gun company. 

Four $100 bonds will buy an X-ray outfit. 

One $500 bond will supply bicycles for the headquarters company of an In- 
fantry regiment. 


SUCCEEDING LIQUIDATING BANKS 


The First National Bank, the Merchants National Bank and the American 
National Bank, of Lafayette, Indiana, having been placed in voluntary liquida- 
tion, are succeeded by the First Merchants National Bank. 


Nothing Can Be Lost 


by reading carefully the 
decisions in the Banking 
Law Journal, and it 
follows naturally that 


Much Can Be Gained 
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COMPARATIVE NEW YORK BANK STATEMENT. 
The following table shows the loans and Gapesite of the associated banks, reported to the New 


York Clearing House for the week ending 


arch 10, 1917 and March 9, 1918, respectively 


together with a computation of the proportionate increase or decrease of deposits for the year 


Loans and 


Discounts 


BANK Average 


Members of Federal 

Reserve Bank. 
Bank of New York 
Bankofthe Manhattan Co. 
Merchants National..... 
Mechanics & Metals.... 
Bank of America 
National City 


Chemical National 
Atlantic National 

Nat. Butchers & Drovers 
American Exchange 
Nat. Bank of Commerce. : 


Pacific Bank 
Chatham & Phenix 
Hanover National 
Citizens National 


Metropolitan Bank 
Corn Exchange 
Importers & Traders.... 
National Park 

East River Nat 


Fifth National 
Seaboard National 
Liberty National 


Coal & Iron Nat 
Union Exchange Nat.... 
Nassau Nat. Bank Bklyn 


State Banks not 
Members of Federal 
Reserve Bank. 
Greenwich Bank 
Peoples Bank 
Bowery Bank 


N. Y. Produce Exchange. 
State Bank 


Loans and 


Discounts 


162,611,000 
31,980,000 
556,449,000 


64,492,000) 
15,406 


21,305,000 
107,773,000 
38 


Legal Net 


Deposits 


$36,135,000 
52,322,000 
17,578,000 
144,453,000 
36,089,000 
494,179,000 


32,650,000 
14,614,000 
138,000 
84,922,000 
257,462,000 


7,725, 
71,418,000 
168,916,000 
28,621,000 


14,474,000 


30,000 


15,770,000 
180,872,000 
94,854,000 
11,359,000 
6,359,000 


262,592,000 
6,341,000 


Legal Net 


Deposits 
Per cent 


of 
Inc. Dec. 


Deposits 
Average 
1918 


$35,929,000) .... 
59,152,000 


534,365,000) 8.1 


56,151,000/71 9 
13,973,000). || 4. 
2,161,000} 1. | 
91,649,000} 7.9| °°" 
252,145,000]. 


11,088,000/43 . 5)... 
70,634,000)... .| 1, 
129,846,000). . . .|23.1 
28,800,000! .6).... 





" 21,243,000/46.7|.... 


105,084,000)... .. 
28,337,000)... . 
149,260,000)... . 


1.4 
9.8 
2.5 
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